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THE MATTER OF CONTINUANCES 


INTRODUCTION 


A continuance is a postponement of a cause, and in particular, a 
grant of delay in the hearing of a cause to a future time in the same or 
a later term. There are two broad classifications of continuances, those 
granted by law and those authorized by court order. The former class 
includes those cases remaining undisposed of at the end of a term for 
which no court order for a continuance to the next term of court is neces- 
sary. The latter class of continuance falls in one of three categories: (1) 
those sanctioned by the court upon application by both parties to a 
cause, (2) those granted by a court on its own motion, and (3) those 
granted for cause upon application by one of the parties, and with or 
without objection by the other party. The last named category is the 
concern and scope limit of this article since it is in this field of the 
subject that most contested grounds arise. 

It is a well settled point of law that the power of a court to refuse 
or grant a continuance upon application of one of the parties is an 
inherent discretionary power independent of statute, and incident to the 
court’s power to hear and determine causes.’ In conjunction with this 
settled rule it is quite uniformly held that a continuance properly re- 
quested, where the ends of justice require it, cannot be refused. On the 
other hand, it is also uniformly held that an abuse of discretion in grant- 
ing or denying a continuance is grounds for reversal. 

Broad policy principles intervene to assist the court in the exercise 
of its discretion in certain types of cases. The rules evolved to govern 
the granting of continuances in civil and criminal cases are generally 
the same. However, the delay of a criminal case will occasion closer 
scrutiny of the asserted grounds by the court because of the stronger 
motive ordinarily existing to induce a defendant to seek delay. On the 
other hand, a continuance of a divorce proceeding is more liberally viewed 
by the court due to the strong public and state interest in the matter, 
especially where children are involved. Continuances within term are 
more likely to be granted than continuances requested which will carry 
over to another term of court. A request for an additional continuance 
is not favorably viewed except under such circumstances that refusal to 
continue would thwart justice. 

SraTtuTORY CONTROL OF CONTINUANCEs IN OHIO 


Although there are a few statutes in Ohio dealing with the subject 
of continuances, it is well settled law in Ohio, as elsewhere, that the 
power of courts to grant continuances in the exercise of sound discretion 
is independent of statute. Probably the leading Ohio case is State ex rel 
Buck v. McCabe,’ in which the common pleas court of Lucas County on 





1 Norton v. Norton, 111 Ohio St. 262, 266, 145 N. E. 253 (1924); Frohwerk 
v. United States, 249 U. S. 204, (1919). 
2140 Ohio St. 535, 45 N. E. 2d 763 (1942). 
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the motion of defendant’s counsel continued an action for damages arising 
out of an automobile striking the plaintiff pedestrian. The continuance 
was for the duration of the war. The defendant, a minor at the time of 
the accident, enlisted in the Canadian military service prior to the time 
the action was brought, and service was made upon his mother per- 
sonally. Answer was made by the mother and motion to continue was 
made before the date set for hearing. The motion was sustained. The 
Court of Appeals refused plaintiff’s petition for a writ of mandamus, 
and the Supreme Court held that this refusal was not error. 

The code provisions regulating continuances in Ohio seem to 
recognize the inherent power of the courts in this field.* While there does 
appear to be some statutory control of the courts’ power to grant continu- 
ances, and while courts have adopted some rules covering the subject, by 
and large the statutory and rule directives are sparse and tend to conform 
generally with practices which grew independent of legislation. The dearth 
of legislation on the subject indicates the difficulty of codifying to any 
great degree the multitude of grounds and circumstances which may at 
any given time allegedly exist to support the grant of a continuance. Only 
one statute exists in Ohio which controls the court’s exercise of discretion 
in granting a continuance.* This section provides that in an action for 
recovery of money an offer to confess judgment is not grounds for 
continuance or postponement of the trial. The reason for this is obvious 
and the statutory admonition is believed unnecessary since it is apparent 
that a court would not grant a continuance in such circumstances in any 
event. Other statutes, while mentioning a possible ground for con- 
tinuance, leave the decision to the courts in the final analysis by using 
such language as, “the court may for good cause shown”, or “when 
the court is satisfied by affidavit or otherwise the court may” etc.® While 
the exercise of the court’s discretion is possibly liberalized by this type 
of statute, there is no law on the subject until the grounds are passed on 
by the court. 


Court Rutes IN OHIO 


The rules of practice in the Ohio Courts furnish some guidance 
for the judges in exercising their discretion, though the only rules adopted 
to date deal with the single situation where continuances are requested 
on the ground that testimony of an absent witness is needed, The rules 
are as follows: 


Rule XXV of the Supreme Court of Ohio.—In all applications 
for the continuance of a cause in the Court of Appeals, and for 
a second continuance in the Court of Common Pleas, on the 
ground of inability to procure the testimony of an absent wit- 





3 See Ohio Rev. Code §§1911.73, 1911.74 (continuances in justice court) ; 
2305.02, 2309.61 (continuances in common pleas court). 

4 Ohio Rev. Code §2311.19. 

5 For examples of this type of statute see Ohio Rev. Code §§2309.61, 2725.16. 
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ness, the party making the application shal] state in his affidavit 

what he expects to prove by such witness, and also what acts of 

of diligence he has employed to procure the testimony of such 

witness, and if the court finds the testimony material, and that 

due diligence has been used, said cause may be continued, unless 

the opposite party consents to the reading of such affidavit in 

evidence; in which case the trial may proceed, and said affidavit 

be read on the trial, and treated as a deposition of an absent 

witness. 

First applications for continuance in the Common Pleas Court 

shall be subject to such regulations as that court shall adopt. 

Rule II of the Rules of Practice of the Court of Appeals.— 

In all applications for the continuance of a cause in the Court 

of Appeals on the ground of inability to procure the testimony 

of an absent witness, the party making the application shall state 

in his affidavit what he expects to prove by such witness, 

and also what acts of diligence he has employed to procure 

the testimony of such witness, and if the court finds the testi- 

mony material, and that due diligence has been used, said 

cause may be continued, unless the opposite party consents 

to the reading of such affidavit in evidence, in which case the 

trial may proceed and said affidavit be read on the trial, and 

treated as the disposition of an absent witness. 

Rule of the Court of Common Pleas of Franklin County.— 

An application for the continuance of a cause shall be by 

motion supported by affidavit, and if the continuance is asked 

for on the ground of inability to procure the testimony of 

an absent witness etc., (see above rules) emphasis added.) 

STATUTORY AND RULEs CONTROL IN FEDERAL CourRTs 

Basically, the Supreme Court of the United States under its statu- 
tory rule making power controls the motions practice of the federal 
courts.° In actual practice in federal courts there appears to be a re- 
luctance to grant continuances, The Federal Rules of Civil Procedure pro- 
vide for a continuance to enable the party objecting to certain evidence to 
meet the same.’ Federal rule 56 (f) makes continuance allowable on 
proper objection to a motion for summary judgment a matter of dis- 
cretion. But the matter of continuances in federal courts is regulated 
by the rules and practices of the individual courts. Consequently, when 
a continuance is to be sought, care should be taken to comply with the 
local procedure relative thereto, with such specifications of reason there- 
for, and such supporting affidavits and exhibits as may be called for.® 
All federal case rulings examined on the point simply state that con- 
tinuances are discretionary with the courts and reversible only where the 
appellate court finds that the trial court abused its discretion. 

Perhaps the most frequently cited ground for a continuance is the 





6 28 U.S.C.A. 2072 (1948). 
7 Fed. R. Civ. P. 15(a), and compare Ohio Rev. Code §2309.61. 
8 SULLIVAN: A TREATISE ON THE FEDERAL RULES OF CIvIL ProcepuRE (1949). 
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absence of a witness or the testimony the missing witness would offer. 
There is a substantial uniformity in all courts in the prerequisites of an 
affidavit submitted in support of a motion to continue the cause on this 
ground. Further, these prerequisites are deemed essential to a continuance 
sought on other grounds i.e., absent counsel, absent party and others. It is 
proper, then, to start with a consideration of these factors. 
MATERIALITY 

The testimony of the missing witness, or the missing evidence must 
be material to the issues in the case. This means that the evidence must 
be germane to the ultimate issues of fact. Thus the District Court, 
Southern Dist. of Fla. was upheld by the circuit court of appeals in 
City of Coral Gables v. Hayes,® when it denied a continuance sought 
because defendant had been unable to procure attendance of witnesses 
where only one witness was alleged to exist, and his testimony if given 
would have been immaterial to the issues. In Ohio it has been held that a 
continuance is properly denied where the only effect of the testimony of 
the absent witness would be to impeach the credibility of some witness 
offered by the opposing party.’® A Mississippi holding is illustrative of the 
necessity for materiality being alleged in submitting a motion for con- 
tinuance. The Supreme Court of Mississippi said: 


There was no error in the action of the (trial) court in re- 
fusing appellants application, to either continue the case or 
delay its trial to another day on account of the absence of the 
witness Dennis, by whom he expected to prove that the deceased 
stated to the witness that the reason that he did not shoot the 
appellant at the time of the difficulty was that his gun was not 
loaded. In the application for a continuance or delay of the 
trial, in order to procure the presence of this witness, it was not 
set out when the deceased said he would have shot the appellant 
had his gun been loaded, whether before appellant shot him or 
afterward, As a justification of the homicide the appellant relied 
on self-defense. He testified that he shot the deceased in order 
to prevent the latter from taking his life or doing him some 
great bodily harm; that at the time he shot deceased the latter 
had his gun trying to shoot appellant. It was most pertinent 
therefore as to whether deceased meant in his statement to the 
witness that he would have shot appellant as aggressor or in 
self-defense. We hold that what appellant desired to prove by 
the deceased, entirely consistent with the evidence for the 
state, which showed that the appellant was the agressor in the 
difficulty, and not the deceased." 

In another Mississippi case the appellant had moved in trial court for 

a continuance on the following ground: 
That said Mrs. Carrie Weir’s testimony is material, in that she 





974 F. 2d 989 (1935). 
10 Cohen v. Rudnicka, 8 Ohio L. Abs. 13 (1929). 
11 Woulard v. State, 137 Miss. 808, 102 So. 781 (1925). 
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has lived with the defendant continuously day and night since 
March 16, 1921, and for years prior thereto. That next to him- 
self, Mrs. Weir knows the whereabouts of the defendant day 
and night better than any other living person, and is more 
qualified as to his whereabouts than any other person. That the 
defendant can prove his continuous whereabouts better by said 
Mrs. Carrie Weir than any other person. That she occupies the 
same room and bed with the defendant at night and that he can 
prove these facts by no other witness, That without said witness 
he cannot safely go to trial at this term of court. 
The appellate court ruled as follows: 

In our opinion the application for a continuance was properly 
overruled, because the application itself does not show that 
Mrs. Weir would testify that appellant was not guilty, and it 
specifies no time or place at which she would place the defendant 
at the time of the offense. It does not appear from the applica- 
tion that she would testify contradictory to the state’s witnesses.’ 


DILIGENCE 

It is definitely established, both at common law and under all 
statutes and court rules that a motion for a continuance must be sup- 
ported by a full and complete disclosure of the diligence exerted by the 
movant to secure the absent testimony or evidence. The diligence must 
be shown to have been exercised not only prior to having made the 
motion except in the case of surprise or other excuse, but also in reason- 
ably sufficient time before the trial to have abtained the attendance of the 
absent witness or to have procured the missing evidence. It has even been 
held in federal court that proof of due diligence to procure the attendance 
of testimony of an absent witness and of facts presenting reasonable 
grounds to believe that this evidence will be secured at the next term of 
court is essential to a right to continuance or to an admission of the state- 
ment of the witness’ testimony as evidence.’* In Ohio it has been held 
that a refusal to grant continuance on a showing that material witness 
was in the armed forces and unable to be present at the trial for the 
reason that the moving party had adequate time after the case was assigned 
to arrange for the taking of the deposition of the witness was not an 
abuse of discretion by the trial court."* The failure of the evidence 
offered to show that the missing witness had received a subpoena was 
given in an Ohio appellate court case as good reason for refusing a 
continuance.*® While the same objection would be voiced by a federal 
court under the same circurnstances, it is indicative of the impossibility of 
formulating hard and fast rules, such as a showing of having reached 
the witness with service, that there are cases in which the showing of 





12 Ware v. State, 133 Miss. 837, 98 So. 229 (1903). 

13 Armour v. Kollmeyer, 161 F. 78 (1908). 

14 Reitnour v. McClain, 40 Ohio L. Abs. 185, 57 N.E. 2d 78 (1943). 
15 Watson v. Stack, 10 Ohio L. Abs. 343 (1931). 
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service was held not to be necessary to support a continuance. In an early 
federal case it was stated by the defendant that he had employed a proc- 
ess server and had asked the defendant’s brother to take certain steps 
to secure service. The witness was alleged to be material and the de- 
fendant did not feel he could go to trial without the missing testimony. 
No service was had and the plaintiff's attorney argued that proof of 
service was necessary to a grant of continuance. The court held that 
the process server had not been heard from and may have met with an 
accident, and that under those circumstances a continuance would be 
granted.’® Again, in the case of White v. Lynch," it was held that the 
fact that an attorney, who was a material witness and who had pro- 
mised to be present, did not attend was ground for a continuance, even 
though he was not subpoenaed.’* See Okey v. Webber, for an example 
of “reasonable” diligence sufficient to secure a reversal of a common 
pleas court’s refusal to continue the action where the defendant could not 
locate a material witness and therefore could not secure service. 

The diligence of an applicant to secure an absent witness where the 
witness is an employee of the applicant has received special treatment by 
the courts, sometimes working without benefit of statutory assistance 
and in other cases viewing a statutory requirement of diligence to mean 
that employer applicants have added responsibility where their employees 
are to testify. The requirement as to employer applicants for continuances 
seems to be advisable in order to eliminate the possibility of connivance 
between the employer and employee to postpone the trial.’ 

CuMULATIVE NATURE OF THE ABSENT TESTIMONY OR EVIDENCE 

Since it would be improper to delay a trial unnecessarily, the party 
applying for a continuance on the ground of the absence of a material 
witness must ordinarily show that there are no other witnesses by whom he 
can establish the same facts. If no such showing is made, or if it appears 
that substantially the same testimony as that which is absent is offered at 
the trial, a continuance will ordinarily be refused. What is or is not 
cumulative evidence as regards the granting of a continuance should be 
distinguished from the ordinary concept of cumulative evidence defined in 
cases relating to new trials for newly discovered evidence where the 
rule against granting new trials for the production of merely cumulative 
evidence is usually strictly enforced. In considering requests for new 
trial the courts seem to hold that cumulative evidence is evidence of the 





16 Pennington v. Scott, 2 U. S. (2 Dall.) 94, (1786). 

172 U. S. (2 Dall.) 183, (1787). 

18 Okey v. Webber, 13 Ohio L. Abs. 588 (1932). 

19 See Alaska Anthracite R. Co. v. Moller, 257 F. 511 (1919); Stedman vy. 
Hamilton, 4 McLean, Ind. (1849); Service Fire Ins. Co. v. Rountree, 292 Ky. 
59, 165 S. W. 2d 973 (1942). In the latter case an insurance company had been 
notified of a policy holder’s contentions five months before the pertinent adjuster 
employee had gone into military service yet failed to do anything about it. A 
continuance on the ground of the adjuster’s absence was denied. 
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same kind as that already given on the same point. Evidence of any dis- 
puted fact having been offered by showing particular circumstances, any 
evidence which only shows the same circumstances is purely cumulative. 
Evidence which would tend to establish the disputed fact by other 
circumstances is not cumulative but corroborative. The extent of the 
rule excluding cumulative evidence as a ground for continuance seems 
to be carefully limited to those cases wherein the facts about which the 
absent witness would testify are established on the trial by other witnesses 
or from other sources, without substantial conflict or dispute or where 
the court may say with confidence that the applicant has not been 
harmed by a denial of the application for delay upon a review of the 
complete record. The line between the two types of cases is a fine one 
and seems to result in the simple conclusion that a request for a new trial 
will be granted only for compelling reasons while an application for a 
continuance does not put the court to a post-trial but a pre-trial considera- 
tion of what may be prejudicial to the applicant. The problem does not 
occasion too much difficulty in the usual case in Ohio since the court rules, 
supra, permit the introduction of the missing evidence as on a deposition. 
But, it is probably true that even on the acceptance of the affidavit con- 
cerning absent testimony, even if cumulative in effect, there may be 
prejudice to the applicant for a continuance since the probable weight of 
the personal testimony with the jury may or may not be a proper sub- 
ject of inquiry for the court. If the absent witness is a person of high 
reputation in the community the weight of his oral testimony at the trial 
might possibly override any objection to its cumulative nature or even 
the fact that the adverse party would admit that the absent witness would 
so testify. 

The Ohio cases that have dealt with this sub-topic are Cohen v. 
Rudnicka,”® in which a continuance was denied for the purpose of obtain- 
ing an impeaching witness, and Coppock v. Horine,”’ in which a con- 
tinuance to permit the presence of an expert witness was held properly 
denied where it did not appear that the expert would testify to anything 
not covered by medicaj testimony already profferred and accepted on 
behalf of the movant. Another, and probably the leading, Ohio case 
ruling on the subject is Kroger Adm’r. v. Ryan.** The Supreme Court 
reversed the circuit court and affirmed the judgment of the common 
pleas court on its finding that the defendant’s motion for a continuance 
would be denied where, in the trial court’s opinion, proper diligence had 
not been shown. The question of cumulative evidence was also raised and 
the syllabus note reads as follows: 

1. Cumulative evidence is additional evidence of the same 

kind to the same point. Therefore, where evidence offered on 





20 Supra, note 10. 
2132 Ohio L. Abs. 109 (1940). 
22 33 Ohio St. 299, 98 N. E. 428 (1911). 
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a motion for a new trial is merely cumulative upon the same 

point upon which evidence was given by the party at the trial, 

such evidence will be rejected as cumulative. But, where the 

evidence thus offered is respecting a new and distinct fact, 

although it tends to establish the same general result sought 

to be established by evidence given at the trial, such new evi- 

dence is not cumulative and, if otherwise competent, will be 

received, 

While there are no reported federal cases the following state cases 
will serve to illustrate the general view. In Wheeler Stave Co. v. 
Wright,*™ a motion for continuance based upon the absence of five 
witnesses, where diligence was conceded, was denied where it was alleged 
they were present at the time of the alleged incident and could have 
seen it had it occurred and that they would have testified that it did 
not occur. The ground for denial was simply that others present had 
already so testified and further testimony on the point was unnecessary. 
In Thompson v. Harrelson* a plaintiff was denied a continuance on 
the ground that two witnesses were absent when he told the judge 
that he could swear to the same facts that he wished to prove by the 
missing witnesses. The missing witnesses were his sister-in-law and his 
son-in-law.”® 
PROBABILITY OF PRODUCING THE ABSENT WITNESS OR EVIDENCE 


It is stated that as a general rule «a continuance will not be granted 
unless it is shown that the testimony of the witness whose presence is 
desired can in all probability be secured at a future time. The only re- 
ported Ohio case raising this question follows this general rule.” 
That case held that where a notary taking a witness’ deposition 
in another county sustained the witness’ refusal to testify and the relator’s 
counse] had selected the notary and there was no assurance that another 
attempt would not end in the same manner, thus indefinitely post- 
poning the action, a continuance motion was properly denied, Numerous 
decisions of other jurisdictions support the general rule. In a Montana 
case,"" citing Oklahoma, California and Illinois decisions, the court 
stated that it is incumbent upon one seeking a continuance by reason of 
the absence of a witness that he must show that the witness can be pro- 





23194 Ark. 115, 106 S. W. 2d 191 (1937). 

24192 Ga. 419, 15 S. E. 2d 497 (1941). 

25 See also: City of N. Y. Ins. Co. v. Greene, 183 Va. 35, 31 S. E. 2d 268 
(1944); Silfast v. Matheny, 171 Or. 1, 136 P. 2d 260 (1943); Ohern v. Hatter, 
189 Okl. 663, 119 P. 2d 48 (1941). But see, VonRaitz v. Ankers, 173 N. Y. S. 
411 (1919), where defendant was denied a postponement when he set up the 
absence of his mother, whom he deposed was present when the agreement con- 
stituting the defense was made, held, that a denial of continuance could not be 
sustained on the ground that the mother’s testimony would only have been cumu- 
lative of that of the defendants. 

26 State ex rel. Dolle v. Miller, 18 O. Dec. 218, 5 OLR 260 (1907). 

27 O’Neill v. Wall, 103 Mont. 388, 62 P. 2d 672, 674 (1937). 
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duced at a later date. The case is rather strong authority since the missing 
witness was the defendant. Indiana, it appears, makes it a statutory re- 
quirement that the affidavit of the movant for a continuance show the 
probability that the absent witness will attend within a reasonable time.”* 

Although there are other considerations weighed by the courts in 
determining whether a continuance will be granted in the case of absent 
witnesses or evidence it is submitted that the above tests constitute the 
prime determinants employed by the courts in exercising their discretion 
in the matter. These or other analagous considerations are also used by 
the courts to weigh the right to a continuance based on grounds other 
than absence of witnesses or missing evidence. 

Probably the second most frequently used ground for requesting 
a continuance is the argument of surprise. This ground ordinarily arises 
from two sources, First, the amendment of a pleading by the adverse 
party immediately before or during the trial, and, secondly, where a wit- 
ness for the examining party testifies contrary to expectation. 


AMENDMENT OF PLEADINGS 

This ground for continuance is recognized by Ohio Rev. Code 
$2309.61. In accord with the general rule under common law it is to 
be noted that although the statute furnishes a ground for continuance 
the grant of the continuance is still discretionary with the court. The 
tenor of the law on this point seems to be that where a continuance is 
asked on this ground the applicant must show how he is prejudiced by the 
amendment, the rule being that an amendment made before or during 
trial which does not affect the merits nor in reality surprise the adverse 
party is not ground for a continuance.”® 

In the federal courts the practice of allowing continuances after 
amendment of pleadings by the adverse party is recognized as being within 
the courts power under Federal Rule of Civil Procedure 15 (a). The 
consideration of the real effect of the amendment is looked at as it is in 
state courts.*” 





2* Indiana Quarries v. Lavender, 64 Ind. App. 415, 114 N. E. 417 (1916). 

29 For Ohio rulings holding the amendments material and therefore good 
grounds see, Dye v. Luck, 30 Ohio L. Abs. 439 (1938); Laws v. Morely, 27 Ohio 
C.C. Dec. 209, Ohio C.C.R. (n.s.) 103 (1915). For Ohio cases holding the amend- 
ments not material and therefore not good grounds see Industrial Comm. of 
Ohio v. Cleek, 13 Ohio App. 417, 32 Ohio Ct. App. 23 (1920); Cinn. Traction 
Co. v. George, 22 Ohio C.C. Dec. 403, 3 Ohio C.C.R. 209 (1910), aff'd. 86 Ohio 
St. 339 (1912). Thus, if an amendment at the trial changes the form of the action 
or sets up a new and different cause of action the opposite party is usually entitled 
to a continuance. But, if the facts on which such a defense is based are necessarily 
involved in the defenses originally pleaded the amendment will not be deemed 
to work a surprise. 

30 See the following federal cases denying a continuance on amendment 
by the adverse party: George v. Wiseman, 98 F. 2d 923 (1938); Federal Life 
Ins, Co. vy. Rascoe, 12 F. 2d 693 (1923), cert. den. (47 S. Ct. 112) (273 U. S. 722) 
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SURPRISE 7 ESTIMONY 


Suprise by reason of unexpected testimony of a party’s witness during 
the trial may be good ground for continuance, when it appears that proper 
preparation of the case to avoid surprise was made and available means to 
overcome the effect of the surprise were used. The Ohio position is in 
accord with the authorities as it is in all matters affecting continuances. 
In Kroger Adm’r v. Ryan, the court was faced with a request for a 
continuance because the movant’s witness allegedly surprised the movant 
by stating that certain evidence was not known to him of his own knowl- 
edge. The movant argued that he thought, under the circumstances of 
the case, that the witness, a doctor, knew of the evidence first hand, 
and that the movant had not been previously advised that the witness 
did not have first hand knowledge. The court held that a normal amount 
of diligence would have uncovered this fact and that a continuance could 
not be granted for such reason. Conclusive as this holding appears to be 
it should be noted that the motion was first made in connection with a 
motion for new trial and not at the time of the alleged surprise testi- 
mony. There is language by the court which indicates that the motion 
might have been sustained if requested at the proper time, notwithstanding 
the lack of diligence. The case is cited with approval in Gichanov et al. 
v. United States.** 


ABSENCE OF COUNSEL OR PARTY 


Another frequently argued ground for continuance is the absence of 
counsel or party. Whether or not a continuance should be granted because 
of the absence, from illness, death, or other cause, of applicant’s counsel 
must necessarily depend on the facts and circumstances of each case. The 
mere unexplained absence of counsel, or without sufficient reason being 
given therefore, is not ground for continuance. If a party is or can be 
adequately represented by other counsel the motion will be denied, and 
where it is claimed that substituted counsel is not sufficiently informed, 
proper and diligent efforts to have obtained the necessary information 
must be shown. Mere pressure of other business by which counsel is 
detained is generally held not sufficient ground for a continuance, par- 
ticularly where it is not shown that other professional advice is unavail- 
able. Counsel’s absence because of his attendance on the legislature as a 
member thereof does not seem to be a sufficient ground for a continuance 
except where in some states it is so provided by statute. But even in such 
jurisdictions it must be shown that counsel was retained prior to com- 
mencement of the session. In determining whether a continuance should 
be granted because of a counsel’s illness the courts seem receptive if the 
motion is made at the first term after issue is joined, rather than when 





(1948). For a federal holding of an amendment by the adverse party to be good 
ground for a continuance see, Strong v. Dist. of Col., 10 D. C. 499 (1877). 

31 Supra, note 22. 

32 281 F. 125 (1922). 
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the action has been pending for sometime and the illness is of long 
standing. The illness of a member of counsel’s family has been accepted 
as valid grounds for a continuance. 

In the Ohio case of Zander v. Fanshaw,** it was held that a con- 
tinuance was properly denied in order that defendant might employ 
counsel where it appeared that counsel was present although not a per- 
son satisfactory to the defendant. The absence of chief counsel was held 
not to be sufficient grounds for continuance in Homan v. Lightner.** But, 
the sickness of the principal counsel of defendant, the other not being 
prepared, was held good ground for continuance at cost of defendant in 
Shultz v. Moore.** In a federal case the refusal of a continuance for 
one month on the ground of illness of defendant’s attorney was held 
improper where the defendant’s attorney had pursued the case with 
diligence to its close.** In a case between two states a continuance was 
granted on account of the absence of senior counsel of one party by 
reason of unexpected and severe illness.** A refusal of further con- 
tinuance because of absence of defendant’s counsel was held not an 
abuse of discretion.** In Copper River Mining Co. v. McClelland, the 
inability of the two principal counsels of corporate appellant to attend 
the trial was held not to be sufficient ground for a continuance. In the 
Ohio case of Scheu v. Scheu, the lack of a proper showing of reason 
for absence of counsel appears to have lost the motion. The appellate 
court made the following remarks: 

It is claimed that the court abused its discretion in refusing to 

grant a continuance of the cause when (Fricke) chief counsel of 

appellants could not be present at the trial at the time it was 
tried, It is also asserted that Logan W. Marshall of counsel 

was ill during the trial of the cause. There is not sufficient 

showing of any abuse of discretion on the part of the court 

in requiring counsel to proceed with the trial in the absence 

of Fricke, who no doubt had ample notice of the date fixed 

for the trial, and it does appear that he was physically unable 

to be present. Manifestly, courts may not cease to function 

because one of counsel, even though chief counsel, as sug- 

gested, chooses to remain away from the place of the trial 

at the time set for the hearing. The physical condition of Mar- 

shall was not brought to the attention of the trial judge and 

he therefore was not given an opportunity to act in the situation 

presented. 





33 29 Ohio App. 259, 162 N. E. 745 (1928). 

34 28 Ohio L. Abs. 78 (1935). 

351 McLean 334, 7 O.F. Dec. 714 (1838). 

36 Goodyear Service v. Pretzfelder, 84 F. 2d 242 (1936). 

37 State of Rhode Island v. State of Mass., 36 U. S. 226, (1837). 

88 Spees Sand and Clay Works v. American Trust Co. of N. Y., 286 U. S. 
548, (1931). 

39 138 F. 333 (1905), cert. den. 200 U. S. 616 (1905). 

40 33 Ohio Op. 343, 64 N. E. 2d 334 (1945). 
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The absence of a party on whose behalf a continuance is asked 
may be good ground, but a stricter showing of good cause seems to be 
required in such cases than in those cases where it is asked on the ground 
of absence of a mere witness. A complainant is not entitled to a continu- 
ance because of the absence of the defendant, since if he expects to make 
the latter a witness he should take the proper steps to procure his testimony. 
The illness of a party where his presence is deemed necessary seems to be 
sufficient ground for a continuance, providing there is hope for an early 
recovery. In a criminal prosecution any illness of the defendant which 
would tend to hamper the defense counsel is good reason for a con- 
tinuance. A defendant is not entitled to a continuance as a matter of 
course because of the plaintiff’s death. A court may or may not grant a 
continuance because one of the parties is absent in the military service. In 
the latter type of absence the courts usually try to protect the absent 
service man, but where the action affects public welfare, policy or other 
broad issues the absent service man is not allowed to delay the grinding 
out of the most good for the greatest number of people. 

The Ohio case of State ex rel. McCabe v. Buck,*' holds that to 
constitute a sufficient ground for continuance because of the absence 
of a party it must appear that the absence is unavoidable, and not volun- 
tary; that his presence at the trial is necessary; that the application is 
made in good faith; and that he will be able to attend court at some 
reasonable future time. The same court also took the view that to 
authorize a continuance on the ground of the enforced absence of a 
party, “it must be made to appear that he is a competent and material 
witness”. As to illness of a ‘party, Welliver v. Welliver,“ holds that, 
“generally the enforced absence of a defendant because of sickness is 
ground for continuance, if application is made in time”. The court how- 
ever found that the application had not been made in good faith. In 
Allaman v. Slothower,® the court held: 

The seventh assignment of error is that the defendant was 

deprived of his day in court by a surprise move. The cause came 

on for trial, Counsel for defendant protested that he was not 

ready to proceed. Plaintiff offered testimony to the effect that 

defendant’s counsel had been notified of the date of the hearing 
four days before said date. Although there was some discussion 
respecting this matter no evidence was forthcoming to dispute 

the proof. The trial judge required the defendant’s counsel to 

proceed and this was done in the absence of defendant. The 

action of the trial judge was clearly within his discretion. The 

trial began about 2 P.M. and continued until a few minutes 

after 4 P.M., at which time plaintiff rested. Defendant’s 

counsel then requested opportunity to call his client. This was 





41140 Ohio St. 535, 45 N.E. 2d 763 (1943). 
4232 Ohio L. Abs. 172 (1940). 
4360 Ohio L. Abs. 145 (1950). 
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denied and the trial judge immediately announced his finding. 

The appropriateness of this action is not so plain. Manifestly, 

had the defendant been present in court the trial would not 

have proceeded until the next morning. It would have been ap- 

propriate to say to counsel that if the defendant were in court 

the following day he would be permitted to make his de- 

fense. However, the prejudice to the defendant by the action 

of the court does not appear because there is no statement of 

affidavit in the record that he would have taken advantage of 

the opportunity to appear had it been accorded to him. 

In Short v. Beoddy,** it was held that notwithstanding allegations 
by plaintiff’s counsel that he had made repeated unsuccessful attempts to 
contact plaintiff a denial of a continuance was not an abuse of discretion. 
It was held in Jones v. Little,*® that it is not a sufficient ground for con- 
tinuance that defendant was not a witness. But in Harragh v. Morgan- 
thau,*® it was held error to deny a continuance because of plaintiff’s illness 
where plaintiff, who was his only witness, was so ill that appearance 
in court would probably have resulted in his death. Further, in Smith 
v. Daniel,*" the alleged physical inability of the appellant to proceed to 
trial was not sufficient grounds to reverse the trial court’s ruling that no 
continuance would be allowed by reason of such allegations. Another 
old federal case, Respublica v. Matlack,*® holds that a cause will be 
continued where the defendant is absent in the plaintiff’s service. 

MIscELLANEOUs GROUNDS FOR CONTINUANCE 

The multitude of grounds which may exist for arguing for a con- 
tinuance in a particular case leave much to the initiative of counsel. The 
cases are too few and the holdings too narrow to formulate any meaning- 
ful rules. Thus all that can be done is refer the reader to the cases for 
whatever value they may have.*® 





4463 Ohio L. Abs. 603 110 N. E. 2d 488 (1951). 

452 U. S. (2 Dall.) 182, (1792). 

4639 F. 2d 863 (1937). 

4746 F. 2d 740 (1931), cert. den. 283 U. S. 852 (1931). 

482 U.S. (2 Dall.) 108 (1790). 

49 Mengert v. News Printing Co., 6 Ohio N. P. n.s. 572 (1905), held that 
a party to a pending action assailed by a publication by a party outside the 
record, against which the party assailed is entirely helpless to protect himself in 
the pending action, has good ground for the continuance of the action. In Wash- 
ington v. Cincinnati, 25 Ohio L. Rep. 65 (1926), it was held that where the 
defendant was placed on trial ten minutes after filing of the affidavit charg- 
ing unlawful possession of liquor, and he asked for a continuance, refusal is an 
abuse of discretion. But see State v. Sultan, 142 N. C. 569, 54 S. E. 841 (1906), 
where a continuance was denied when requested on the ground that trial is sought 
in the same term that the indictment is brought. A continuance was asked and 
denied on the ground that a Jew had scruples against appearing in court as a 
witness on Saturday. Phillips v. Graetz, 23 Am. Dec. 1 (1909). It has been held 
that an accomplice in a criminal case who turned state’s witness in return for a 
promise of immunity from further prosecution has an equitable right to a con- 
tinuance pending application to the executive for a pardon. Lowe v. State, 111 
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CoNCLUSION 

Correlation of the foregoing comments leads to the conclusion that 
the manner and method of applying for and supporting an application for 
a continuance varies little as between state and federal courts, All statutes 
and rules developed appear to be declaratory of the common law on the 
subject. Obviously, where the result of a ruling of a trial court on an 
application is the granting of a continuance, any appellate court review 
of the ruling would tend to support the trial court’s view of the matter. 
This follows simply because the reason for the grant is to see that justice 
is done to the party requesting the continuance, and few appellate courts 
would substitute their judgment in a matter more intimately understood 
by a trial judge at the time the request is made. Where the complaint 
of the party is to the effect that the trial judge denied justice by denial 
of a continuance, the appellate court feels more free to act, providing, 
of course, that the all important abuse of discretion can be shown. It 
follows that no absolute rules can be laid down as to what will constitute 
sufficient grounds for a continuance in all cases. But, both in federal 
and state courts, the various rules and formulas for determining the 
question are fairly well uniformly understood and applied. 

Kenneth McCasky 
Student Contributor 





Md. 1, 73 Atl. 637 (1909). Statutes limiting continuances to be granted non-resi- 
dent litigants without limiting residents have been held discriminatory and there- 
fore unconstitutional. Jones v. Paxton, 27 F. 2d 364 (1928); State v. Belden, 
193 Wis. 145, 211 N. W. 916 (1927). In an action on an insurance policy a request 
for continuance on the ground that insurers attorney had not seen the policy was 
held properly denied. Inter-Ocean Casualty Co. v. Copeland, 184 Ark. 648, 43 
S. W. 2d 65 (1931). A denial of a continuance asked by defendant, a newspaper 
publisher, on the ground that prejudice existed against the newspaper by a large 
class of citizens because of its attitude during a recent political campaign was 
held not an abuse of discretion. Courier-Journal Co. v. Sallee, 104 Ky. 335, 47 
S. W. 226 (1898). An early federal case held that a continuance will not be 
granted because of a report of the recent trial of another cause, depending on the 
same facts and principles, has been published in a newspaper. Hurst v. Wickerly, 
Fed. Cas. No. 6940, 1 Wash. C. C. 276 (1805). The foreman of the jury in a 
slander case was excused at his own request on account of having uttered similar 
words of the plaintiff to those in the suit. The court held that this did not con- 
stitute grounds for a continuance. Palmer v. Bogan, 1 Cheves 52 (S.C.) (1839). 








EQUIVALENCE OF RIGHT OF ENTRY AND 
RIGHT OF REVERTER 


A possibility of reverter is a future interest created in the grantor 
of a determinable fee. A right of entry for condition broken is a 
future interest created in the grantor of a fee on condition subsequent.’ 
It is commonly said that a possibility of reverter takes effect “auto- 
matically” upon the occurrence of the event on which the determinable 
fee is limited? whereas a right of entry for condition broken does not 
take effect “automatically”, but only when the holder of the right 
of entry has effected a forfeiture following a breach of the condition 
subsequent.* The automatic nature of a possibility of reverter is said 
to be important for a number of situations some of which are as follows: 

1. On the occurrence of the event upon which a 
determinable fee is limited, the holder of the possibility of 
reverter automatically becomes seised of the fee. His wife, 
therefore, gains an inchoate right of dower immediately. But 
on a breach of a condition subsequent the wife of the holder of 
the right of entry acquires an inchoate right of dower only after 
her husband has effected a forfeiture.* If the husband dies be- 
fore effecting a forfeiture, his wife never acquires a right of 
dower. 

2. Statutes of limitation relating to the recovery of real 
property begin to run against the holder of a right of entry 
only after he has effected a forfeiture of the prior estate.® 
The implication is that the statutes begin to run against the 
holder of a possibility of reverter upon the occurrence of the 
event on which the determinable fee is limited. 

3. Creditors are generally allowed to reach any property 
interest of the debtor which is alienable intervivos.® After the 
occurrence of the event on which a determinable fee is limited, 





1A right of entry may spring into existence when a condition subsequent is 
attached to either a fee simple, a fee tail, a life estate or a term for years. 1 SIMES 
AND SMITH, FuTURE INTERESTS §252 (1956). In this paper, however, a right of 
entry will be used to refer only to the future interest which exists in conjunction 
with a fee on condition. 

For alternate terminology see 1 RESTATEMENT, Property, Introductory note 
to Ch. 4 (1936) ; RESTATEMENT, Property, §155 (1936); 1 Stimes AND SMITH, FUTURE 
INTERESTS 270, n. 1 (1956). 

21 AMERICAN LAW OF ProperRTY 427 (Casner ed. 1952); RESTATEMENT, 
PROPERTY §23 (1936); 1 StmEs AND SMITH, FuTURE INTERESTS 330 (1956). 

31 AMERICAN LAW OF ProperTy 418 (Casner ed. 1952); RESTATEMENT, 
Property §24, Comment b (1936); 1 Simes AND SMITH, FUTURE INTERESTS 272 
(1956). 

4 CaREY AND SCHUYLER, ILLINOIS FUTURE INTERESTS 70-71 (1941); 1 AMERICAN 
Law oF Property 643 (Casner ed. 1952); 1 Stmes AND SMITH, FUTURE INTERESTS, 
326 (1956). 

51 AMERICAN Law oF Property 426 (Casner ed. 1952). 

61 AMERICAN LAW OF ProperTy 538 (Casner ed. 1952); RESTATEMENT, 
Property §§166, 167 (1936); 4 Stmes AND SMITH, FUTURE INTERESTS 210 (1956). 
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the holder of the possibility of reverter is automatically invested 

with the fee. A fee is obviously alienable. But even after breach 

of the condition subsequent, the holder of the right of entry 

who has not effected a forfeiture has only a right of entry. 

Rights of entry are generally not alienable, even after breach 

of the condition subsequent.‘ 

Although the foregoing Jist does not include all the situations where 
it is said to be important to know whether a future interest takes effect 
automatically, it does include some of the situations very commonly 
mentioned. 

Do solutions to the problems listed above really depend on whether 
the future interest takes effect automatically rather than by forfeiture? 
If not, it becomes unnecessary to distinguish between rights of entry and 
possibilities of reverter in deciding whether a widow has dower, whether 
a creditor has any rights or whether a statute of limitation has run. 
If it is found that there is no need to distinguish between possibilities of 
reverter and rights of entry in solving other problems, there arises a 
question of the desirability of retaining the distinction. Before beginning 
an investigation to determine whether important consequences attach 
to the fact that a future interest is designated ‘a right of entry rather 
than a possibility of reverter, it seems appropriate to review briefly the 
nature of these interests and the language needed for their creation. 

A determinable fee is an estate of indefinite duration which termi- 
nates automatically upon the occurrence of some specified event.* Upon 
the termination of the determinable fee, the holder of the corresponding 
possibility of reverter becomes vested with the fee. The possibility of 
reverter must originally have been created in the grantor of the determin- 
able fee or in his successor.® 

A fee on condition subsequent is of potentially infinite duration.’° 
But it is terminated only when (1) a specified event occurs and (2) the 
holder of the right of entry effects a forfeiture of the fee on condition 
and thereby invests the fee in himself.’ The right of entry must originally 


71 AMERICAN LAW OF Property §4.68 (Casner ed. (1952); RESTATEMENTS e 
Property §160, Comment b (1936); 4 SIMES AND SMITH, FUTURE INTERESTS §1862 
(1956). 
8A determinable fee may be limited on an event certain to occur, ¢.g., “so 
long as the oak tree stands .. .” But if the event is certain to occur at or before 
the death of some designated person [¢e.g., while May remains a widow] the 
estate is likely to be considered a life estate. See 1 StmEs AND SMITH, FUTURE 
INTERESTS 337 (1956); RESTATEMENT, Property 44, Comment i (1936). 
91 AMERICAN LAW OF Property 427 (Casner ed. 1952); RESTATEMENT, 
Property §154, Comment b (1936); 1 Stmes AND SMITH, FUTURE INTERESTS 327 
(1956). 
10 A fee may be given on a condition subsequent which is certain to occur, 
e.g., “but when A dies . . .” RESTATEMENT, Property §45, Illustration 6, (1936). 
Yet the fee on condition may last forever if the holder of the right of entry fails 
to effect a fortfeiture of the fee within a reasonable time after breach of the 
condition subsequent. See STATUTES OF LIMITATION, infra. 
11 See note 3, supra. 
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have been created in the grantor of the fee on condition subsequent or in 
his successor.’” 

The event which terminates a determinable fee can be identical to 
the event specified in a fee on condition subsequent. Consequently it is 
impossible to distinguish the interests by the nature of the event. The 
only way to determine which of the two interests has been created is by 
examining the donor’s choice of language. 

By long settled construction the words “so long as,” “during,” 
or “until” are deemed to create a determinable fee, while the words 
“but if,” “provided that,” and “on condition that” are deemed to create 
a fee on condition subsequent.’* 

With this background in mind an attempt will now be made to 
determine the extent to which the statements in the preceding list are, 
or may be, inaccurate. The discussion will not be limited to an investiga- 
tion of the inaccuracies arising from contemporary cases and statutes but 
will include references to inaccuracies which might arise from future 
cases when there are no cases in point. 


Dow_ER 


A widow’s right to dower in the lands of her deceased husband 
depends in general on the husband’s having been seised of the land dur- 
ing coverture.* There are many statements to the effect that the holder 
of a right of entry does not become seised of land merely by virtue of a 
breach of the condition on which the fee is given but that the fee 
on condition must first be forfeited.** Consequently, if the holder of the 
right of entry fails to effect a forfeiture before his death his wife 
acquires no dower. It is assumed, however, that the holder of a possibility 
of reverter becomes seised of the fee and that his wife thereby gains an 
inchoate right of dower immediately upon the occurrence of the 
event limiting the determinable fee.?® 

The only cases discovered by the author which hold that a widow 
acquires no dower in land to which her husband at his death held an 
unexercised right of entry are in England and Missouri.’” These cases 
have all been overruled by statute."® Consequently, a wife acquires an 





121 AmeRICAN LAW OF Property 417 (Casner ed. 1952); RESTATEMENT, 
Property §155 (1936); 1 Stmes AND SMITH, FUTURE INTERESTS 271 (1956). 

131 AMERICAN LAW OF PRopERTy §2.6 (Casner ed. 1952); 1 SImES AND 
SMITH, FuTuRE INTERESTS §§247, 286 (1956). 

141 AmerICAN LAW OF Property 640 (Casner ed. 1952). 

15 J bid. 

16 See CAREY AND SCHUYLER, ILLINOIS FUTURE INTERESTS 70-71 (1941). 

17 Ellis v. Kyger, 90 Mo. 600, 3 S.W. 23 (1886), and cases cited in PERKINS, 
PROFITABLE Book §§366, 367 (1836). 

183 & 4 Wo. IV, c. 105, §3 (1833); Mo. Rev. Strat. ANN., §340 (1939). 
By a more recent statute, Missouri has completely abolished dower. Mo. PROBATE 
Cope, §474.10 (1955). Other statutes similar to 3 & 4 Wm. are Va. CopE ANN. 
§64-28 (1950), and W. Va. Cope ANN., $4097 (1955). 
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inchoate right of dower when the specified event occurs even though the 
husband has not effected a forfeiture. 

It is incorrect to assume that a wife of one who has a possibility 
of reverter always acquires an inchoate right of dower upon the occurrence 
of the event on which the determinable fee is limited. Dower generally 
requires that the husband be seised during coverture.’ Seisin either in deed 
or in law is sufficient.”° Seisin in deed requires actual possession.” Seisin in 
law requires (1) that there be an immediate right to possession, and (2) 
that the land be possessed by no other person.”* If then the land was in 
the possession of someone other than the husband during the period be- 
tween the occurrence of the specified event and the husband’s death, the 
wife gained no inchoate right of dower because the husband never acquired 
seisin either in deed or in law. This conclusion follows whether the hus- 
band had a right of entry or a possibility of reverter. 

STATUTES OF LIMITATION 

It is generally said that statutes of limitation relating to the recovery 
of real property do not begin to run against the holder of a right of entry 
until he has effected a forfeiture of the corresponding fee on condition 
subsequent.”* The implication of such statements’ is that the statutes begin 
to run against the holder of a possibility of reverter immediately upon 
the occurrence of the event on which the estate is limited. If the fore- 
going propositions are unqualifiedly true, the importance of distinguishing 
between a right of entry and a possibility of reverter is obvious. Upon 
examination, however, it appears that in many situations where statutes of 
limitation are involved results do not depend on whether a right of entry 
or possibility of reverter is found to exist. 

Some states have statutes which run against rights of entry and 
possibilities of reverter even though the specified event has not occurred.”* 
Some states have statutes which provide explicitly for the running of 
the statutes either upon the occurrence of the event limiting a determinable 





19 See note 16, supra. 

201 AMERICAN LAW OF Property 640 (1952); WILLIAMS, SETTLEMENTS 82 
(1876). 

211 AMERICAN LAw oF Property 640 (1952) ; LicHTWoop, PossEssion 5 (1894). 

22 Savage v. Savage, 85 Cal. 418, 23 P. 890 (1890); Martin v. Trail, 142 
Mo. 85, 43 S.W. 655 (1897); MAITLAND, THE Mystery oF SEISIN, in 3 SELECT 
Essays ON ANGLO-AMERICAN LecaL History 597 (1909); WATKINS, DESCENTS 34 
(4th ed. 1837). 

231 AMERICAN LAW OF Property 602 (Casner ed. 1952); 4 SIMES AND 
SMITH, FUTURE INTERESTS §1966 (1956). 

Whether the statute limits an action “from the time when the cause of action 
first accrues,” e¢.g., N. H. Rev. STatT. ANN., c. 508, §2 (1955) or from the time 
when the claimant or his predecessor in title was “seised” or “in possession”, ¢.g., 
S. C. Cope ANN., §10-126 (1952), is deemed irrelevant. 4 Stmes AND SMITH, 
Future INTERESTS, 239-40 (1956). 

24 See ¢.g., S. D. Cope §$33.0228 (1939); TENN. Cope ANN., §28-201 (1955) ; 
Wasx. Rev. Cope §7.28.070 (1951); 4 SIMEs AND SMITH, FUTURE INTERESTS §1963 
(1956). 
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fee or upon the breach of the condition subsequent of a fee on condition.” 
Additional states have statutes which have been construed as providing 
equal treatment in such circumstances for both rights of entry and possi- 
bilities of reverter.2° And it seems probable that the statutes in many states 
where the problem has not arisen would be construed to provide equal 
treatment.”* 

Even those jurisdictions which hold that the statute of limitation 
does not run against the holder of a right of entry until he has effected 
a forfeiture do not allow the holder an indefinite period of time in which 
to effect a forfeiture. He is limited to a “reasonable” period of time.”® 
One court has held that any period which does not exceed the period 
allowed by the statute of limitation is reasonable.?® It is but a short 
step (not a necessary one, however) to the conclusion that any period 
which exceeds that allowed by the statute of limitation is unreasonable.*° 
Thus, under certain circumstances, it would be unnecessary to distinguish 
between rights of entry and possibilities of reverter even though the 
statute is deemed to commence running at different times. 

Assume that the statute begins running against the holder of a 
possibility of reverter upon the occurrence of the specified event and that 
it begins running against the holder of a right of entry only when 
the fee on condition has been forfeited. Assume also that exercise of the 
right of entry is limited by reference to the statute of limitation and 
that the holder of the right of entry has done nothing which amounts to 
an election to forfeit the fee on condition subsequent. If then, the event 





25 See e.g., ILL. S.H.A., c. 83 §1a (1956); Micu. STAT. ANN., §27.595 (1938) ; 
Mass. ANN. Laws, c. 260 §23 (1956). 

26 See ¢.g., Coto. Rev. STAT., c. 118, Art. 8-4 (1953), interpreted in Wolf v. 
Hollenbeck, 109 Colo. 70, 123 P. 2d 412 (1942); Conn. GEN. STAT., §8314 (1949), 
interpreted in Nearing v. City of Bridgeport, 137 Conn. 205, 75 A 2d 505 (1950); 
and Va. Cope ANN., c. 8, §5 (1950) interpreted in Sanford v. Sims, 191 Va. 644, 
66 S. E. 2d 459 (1951). See also ILL. Rev. Star., c. 83, §3 (1953) [the predecessor 
of the present Illinois statute, supra, note 25] interpreted in Starke v. Penn Mut. 
Life Ins. Co., 390 Ill. 619, 61 N. E. 2d 552 (1945). 

27 See for example the New Hampshire statute: “No action for the recovery 
of real estate shall be brought after twenty years from the time the right to 
recover first accrued to the party claiming it, or to some person under whom 
he claims.” N. H. Rev. STAT. ANN., c. 508, §2, (1955). 

Compare it with Conn. Gen. STAT., §8314 (1949), which was construed in 
Nearing v. City of Bridgeport, supra, note 26 to begin running against the right 
of entry as soon as the condition subsequent was broken: “No person shall make 
entry into any lands or tenements but within fifteen years after his right or title 
to the same shall first descend or accrue .. .” 


281 Simes AND SMITH, FUTURE INTERESTS 310 (1956). 

29Zazos & Miss. Valley R. R. Co. v. Lakeview Traction Co., 100 Miss. 
281, 56 So. 393 (1911). 

30 Jeffries v. State for Use of Woodruff Co., 216 Ark. 657, 226 S. W. 2d 
810 (1950). 
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specified in the fee on condition subsequent can occur only once*! there 
is no need to distinguish between rights of entry and possibilities of 
reverter, For after the expiration of a period of time determined by 
reference to a statute of limitation, a determinable fee becomes a fee 
simple by virtue of the doctrine of adverse possession and a fee on con- 
dition can never be forfeited even though technically a right of entry still 
exists. The fee on condition can never be forfeited because by hypothesis 
the condition subsequent was capable of occurring only once and a 
forfeiture for that one breach has already been barred by the lapse of an 
unreasonably long period of time. If however, the event specified in a 
fee on condition is capable of occurring more than once,* the expiration 
of a period of time corresponding to the period of the statute of limitation 
will not necessarily prevent a foreiture from ever occurring. The ex- 
piration of time prevents exercise of the right of entry only for past 
breaches but not necessarily for future breaches. 

Many of the events specified in a fee on condition subsequent or in 
a determinable fee are of a “continuous” nature.** These events have 
on occasion been deemed single and indivisible and on occasion separate 
and distinct.** . 

Thus far, the discussion relating to statutes of limitation has been 
concerned with situations where both rights of entry and_ possibilities 
of reverter become imeffective at the same time and where this time 
is computed from the date that the condition subsequent or the event 
limiting the determinable fee occurred. It is possible, however, that both 
rights of entry and possibilities of reverter remain effective after the 
occurrence of the specified event for a period exceeding the period of the 
statute of limitation, 

For example, statutes of limitation do not begin running against 
the holder of a right of entry when the condition subsequent occurs but 
only when a forfeiture is declared.** And they do not run against tenants 
at sufferance until the “landlord” has made an election to treat the 
“tenant” as a wrongdoer rather than as a “tenant,”®® or until the tenant 








31 An example of an event capable of occurring only once is, “When St. 
Paul’s Church falls .. .” 

32 An example of an event capable of occurring more than once is, “If my 
widow should ever marry .. .” 

331 SiMEs AND SMITH, FuTURE INTERESTS §259 (1956). An example of a 
continuing breach is use of land for non-church purposes when the deed specifies 
that the land be used for church purposes. 

34See e.g., City of New York v. Coney Island Fire Dept., 285 N. Y. 535, 
32 N. E. 2d 827 (1941), affirming 255 App. Div. 286, 18 N.Y.S. 2d 923 (1940), 
(where a use for non-fire purposes in a conveyance requiring use for fire pur- 
poses was deemed by implication to be several distinct breaches) and Barrie v. 
Smith, 47 Mich. 130, 10 N. W. 168 (1881), (where a sale of intoxicating liquors 
was held to be a single and entire breach). 

55 See note 26, supra. 

361 AMERICAN LAW OF Property 236 (Casner ed. 1952); 2 Watsu, Com- 
MENTARIES ON THE LAW OF REAL Property 178-9 (1947). 
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has given notice to the landlord of the hostile nature of his possession.** 
According to the definition given in the Restatement one who holds over 
after the occurrence of the event limiting a determinable fee could be 
considered a tenant at sufferance.** Thus, in a jurisdiction adopting these 
views it would be unnecessary to distinguish between a right of entry 
and a possibility of reverter where the owner of the future interest has 
done nothing which amounts either to a forfeiture or to an election 
and the tenant has not put the landlord on notice by his hostile acts. 
Crepirors’ RIGHTs 

The rights of creditors to a particular property interest generally 
depend on the alienability of the interest.*® Rights of entry, in the absence 
of statutes, are generally held inalienable.*° Thus even after the oc- 
currence of the event on which the fee on condition subsequent is limited, 
there is nothing that creditors can reach until a forfeiture is effected. 
But after the occurrence of the event on which the determinable fee is 
limited, the holder of the possibility of reverter automatically acquires a 
fee simple which, of course, is alienable and therefore subject to attach- 
ment. It should be noted that creditors are treated similarly with respect 
to these interests after the specified event has occurred only where the 
right of entry is alienable. The holder of the possibility of reverter acquires 
the fee upon the occurrence of the event so that creditors may reach the 
interest irrespective of the alienability of the possibility of reverter. But 
since a right of entry remains only a right of entry until forfeiture, 
creditors can reach it only if it is alienable. 

Many states have statutes which provide explicitly that rights of 
entry are alienable.*? Therefore they would be subject to creditors’ claims. 
Many states have statutes which have been comstrued as making rights 
of entry alienable.*? There are also a large number of states which 
have no decisions on the alienability of rights of entry.** At least some 





373 AMERICAN LAW OF PROPERTY 792 n. 3 (Casner ed. 1952). 

38“An estate at sufferance is an interest in land which exists when a 
person who had a possessory interest in land by virtue of an effective convey- 
ance, wrongfully continues/in the possession of the land after the termination of 
such interest, but without asserting a claim to a superior title.” RESTATEMENT, 
PROPERTY §22 (1936). 

39 See note 7, supra. 

40 See note 8, supra. 

41 Cat. Civit Cope ANN., §1046 (1954); Conn. GEN. StTaT., §7118 (1949) ; 
IpAHO Cope ANN., §55-502 (1948); Mic. Stat. ANN., §26.851 (1953); MINN. 
Stat. ANN., $500.16 (1947); N.J. SraT. ANN., §46.3-7 (1940); N. M. Stat. ANN., 
§70-1-21 (1953); R.I. Gen. Laws ANN., c. 433, §10 (1938). 

42Kan. Gen. STAT. ANN., §§67-202, 67-208, 77-201 (1949), construed in 
Shell Pet. Corp. v. Hollow, 70 F. 2d 811 (C.C.A. 10th 1934) ; Ky. Rev. Stat. ANN. 
§§381.210, 382.010 (1955), construed in Ky. Coal Lands Co. v. Min. Dev. Co., 295 
Fed. 255 (C.C.A. 6th 1924) ; Miss. Cope ANN., §831 (1942), construed in Hamilton 
v. Jackson, 157 Miss. 284, 127 So. 302 (1930); Va. Cope ANN., §55-6 (1950), 
construed in Copenhaver v. Pendleton, 155 Va. 463, 155 S.E. 802, 77 A.L.R. 324 
(1930). 

431 AmERICAN LAW oF Property 530 (Casner ed. 1952). 
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of these have general statutes which would probably be construed as 
making both rights of entry and possibilities of reverter subject to creditors’ 
claims.** 

At least one state has held that a right of entry is alienable after 
breach and, therefore, subject to the claims of creditors even though 
inalienable before breach.*® 

Although rights of entry are generally held inalienable in the absence 
of statute, most states have statutes which either have been or could be 
construed as making rights of entry subject to creditors’ claims. If the 
statutes are so construed there is no need to distinguish between rights of 
entry and possibilities of reverter in problems involving creditors’ rights. 


CoNncLUSION 

In Sanford v. Sims the judge said, “Technically, perhaps, there is 
a distinction between a possibility of reverter and a right of entry for 
breach of a condition subsequent; but the distinction is usually not ob- 
served and . . .[they] are treated the same.”** Although the judge 
made no survey of the situations where a distinction between these inter- 
ests is unnecessary, his conclusion seems correct with respect to the 
problems considered herein. 


To summarize: assuming that the specified event which terminates 
a determinable fee has occurred or that the condition subsequent of a fee 
on condition has been broken, it is unnecessary to distinguish between 
rights of entry and possibilities of reverter: 
1.) in determining a wife’s right to dower in these interests 
where 
(a.) land was cccupied by someone other than the hus- 
band in the period between the occurrence of the 
event and the husband’s death; or 
(b.) dower is by statute expressly given to the wife upon 
the occurrence of the event specified in a fee on 
condition subsequent; 
2.) in determining whether a statute of limitation has run . 
against the holder of one of these interests where 
(a.) statutes have changed the common law rule so that 





441It seems that most states have some general statutes which could be 
construed as making rights of entry alienable in view of the fact that the follow- 
ing statutes were deemed to have this effect: 

“Any person claiming title to real estate may, notwithstanding there may 
be an adverse possession thereof, sell and convey his interest therein, in the 
same manner and with like effect as if he was in the actual possession thereof.” 
Kan. Gen. STAT. ANN., §67-208 (1949). 

“The word ‘land’ and the phrases ‘real estate’ and ‘real property,’ include 
lands, tenements and hereditaments, and all rights thereto and interest therein, 
equitable as well as legal.” Kan. Gen. Stat. ANN., §77-201 (1949). Con- 
strued in Shell Pet. Corp. v. Hollow, 70 F. 2d 811 (C. C. A. 10th 1934), 

454 Simes AND SMITH, FuTURE INTERESTS 181 n. 91 (1956). 

46 192 Va. 644, 647, 66 S. E. 2d 495, 497 (1951). 
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the statute “runs” irrespective of whether the holder 
of a right of entry has effected a forfeiture of the 
fee on condition subsequent; or 

(b.) the event specified in a fee on condition subsequent 
may occur only once and exercise of the right cf 
entry for a particular breach is limited by reference 
to the statute of limitation; or 

(c.) where the running of the statute is tolled by virtue 
of a tenant at sufferance holding over; 

3.) in determining creditors’ rights, where rights of entry are 
held to be alienable. Alienability may result from express 
statutes, general statutes, or even from case law. 

It cannot be denied that a widow’s right to dower, creditors’ claims to 
property and the applicability of a statute of limitation sometimes depend 
on whether an interest is classified as a right of entry or a possibility of 
reverter. But for these particular problems it seems that the distinction 
is less significant than generally indicated. It is not unreasonable to suppose, 
as the court indicated in Sanford v. Sims,*" that the distinction is unim- 
portant for other problems as well. If further study indicated that this 
distinction really did lack importance for other problems, there would arise 
a question of the desirability of maintaining “a distinction without a 
difference.” 

Even though the distinction were found to be significant for other 
problems, an important question would remain, i.¢e., should contemporary 
problems be solved by reference to a distinction based on ancient history? 

Many modern statutes indicate an intent to answer the question 
in the negative. Statutes relating to dower, to alienation and to the limita- 
tion of actions are examples of dissatisfaction with the results flowing 
from the common law distinction. 





47 See note 46, supra. 














CONSTRUCTION OF WRITTEN POWERS 
OF ATTORNEY 


The following is one paragraph of a letter received by the New 
York Law Revision Commission from a practicing attorney in New 
York City: “It is virtually impossible to draft a satisfactory general 
power of attorney, particularly since over the years, large banking and 
financial institutions have developed the custom of rejecting the general 
language of a power of attorney and demanding language specifically 
authorizing a particular transaction. It is very difficult to anticipate every 
conceivable transaction that may arise in the absence of the principal, 
and, whenever a principal asks a lawyer to prepare a general power of 
attorney, the lawyer is faced with the necessity of spending a great 
amount of time in the preparation of an elaborate document which may 
or may not serve all the purposes for which it is intended.””? 

Suppose a client asked you to prepare a power of attorney which 
would give his wife the authority to do any act which was within his 
legal power to delegate to another to do. Could such a power be validly 
granted? If so, how many words would be heeded to draft such a 
power! Before considering these questions in some detail, the following 
may be helpful. “. . . some have stated that agents in respect to the 
extent of their authority, are to be divided into ‘universal’, ‘general’, and 
‘special’ agents. Story mentions universal agents only to say that such an 
agency ‘must be of the very rarest occurrence.’ No case is known... 
where an agent has been held to have power to do all acts within the 
legal power of the principal and which he may lawfully delegate the 
power to another to do. ..”” “As a practical matter, however, such 
unlimited powers are so rarely given in common law countries that there 
are only few cases concerning them and that the authors of the Restate- 
ment of the Law of Agency have found it unnecessary to deal with 
them at all.’”* 

Thus, we have a situation where in common law jurisdictions all- 
inclusive powers of attorneys are unheard of, general powers of attorneys 
raise interpretive difficulties with respect to questions as to their scope, 
and only specific powers of attorneys which are limited to one expressly 
described transaction are easy to handle. This has been brought about 
by the common law courts’ interpretation of a written power of at- 
torney, the underlying principle being that, “the power is to be strictly 
construed.”* Thus, in an early English case,” there was a power of 





1 New York Law Revision Commission, 1946 Report 653 et seq. at 681. 

2 Comments on General and Special Agents, Richard R. B. Powell in Tiffany 
on Agency (2d ed. 1924) Sec. 18. 

3 Schlesinger Comparative Law, Cases and Materials (1950) at 401. 

42 Am. Jur. Agency §31; 2 C.J. Agency §199; Schenker v. Indemnity 
Ins. Co. of North America et al., 340 Pa. 81, 16 A. 2d 304 (1940); Callwood v. 
Virgin Islands Nat. Bank, 121 F. Supp. 379 (1954); Dillard v. Gill, 231 Ala. 662, 
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attorney to receive from the Commissioners of His Majesty’s Navy all 
salary and money due to the plaintiff for his service. Then followed a 
general power to receive all demands from all other persons whatsoever. 
It was held that the authority was strictly confined to receiving the debt 
due to the plaintiff, and that the attorney was not authorized to negotiate 
bills received in payment. In a later English case,® a partner granted a 
power of attorney to one of his other partners to act for him in matters 
arising under the partnership deed, and generally to do any act, deed, 
matter or thing whatsoever which ought to be done in or about his 
concerns, engagements and business of every nature and kind whatso- 
ever. It was held that such a power did not authorize the attorney to 
execute a deed of dissolution of the partnership. In another English 
decision,” the chairman of a company borrowed a sum of money from 
it. Later the chairman gave the secretary of the company a general 
power of attorney enabling him to act on his behalf in all matters 
relating to his property, and to the affairs of the company, and to 
mortgage, charge or otherwise encumber all or any part of his freehold 
and leasehold estates, stocks, shares and effects in England, and to lease 
the same for any term of years, and absolutely to sell all his said estates 
and effects. Subsequently the secretary under the power of attorney, 
executed a mortgage to the company to secure the sum borrowed by the 
chairman. It was held that the mortgage was not authorized by the 
power of attorney. 


In the United States similar decisions have followed the doctrine of 
strict construction. In an early Ohio case,® the plaintiff gave to his son- 
in-law P. a power of attorney authorizing P. to take and retain 
possession of a farm belonging to the plaintiff and to “conduct the 
same for his own use and benefit”. P. gave a five year lease to the 
defendant in plaintiff’s name; of the proceeds, $708.00 went to pay a 
debt owed by P. to the defendant. It was held that the power of 
attorney did not give P. power to make the lease. It is surprising how 
far some courts are willing to go in enforcing the restrictive interpre- 
tation doctrine. For instance, in a decision of the Oregon Supreme 
Court,’ the defendant for valuable consideration gave a power of at- 
torney to plaintiff to receive defendant’s check from the Industrial Com- 
mission for a claim filed by the defendant. This power of attorney said 





166 So. 430 (1936) ; Thompson v. Evans et al., 256 Ala. 383, 54 So. 2d 775 (1952) ; 
People v. Etzler, 292 Mich. 489, 290 N.W. 879 (1940) ; Bergman v. Dykhouse et al., 
316 Mich. 315, 25 N.W. 2d 210 (1946); Capps et ux. v. Mines Service, Inc. et al., 
175 Ore. 248, 152 P. 2d 414 (1944); Montgomery et al. v. Nevins et al., (Tex.), 
270 S.W. 2d 427 (1955); Gouldy v. Metcalf, 75 Tex. 455, 12 S.W. 830 (1889). 

5 Hogg v. Snaith, (1808) 1 Taunt. 347. 

6 Harper v. Godsell, (1870) 39 L.J. Q.B. 185. 

TIn Re Bowles, (1874) 31 L.T. 365. 

8 Ward v. Thrustin, 40 Ohio St. 347 (1883). 

® Scott v. Hall et al., 177 Ore. 403, 163 P. 2d 517 (1945). 
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in part, “. . . to receive and indorse my name to checks to be issued to 
me .. .”. Although this case was primarily decided on the statutory 
prohibition of assigning claims due under Workman’s Compensation 
Laws, it is interesting to note what the Court had to say about the power 
of attorney: “. . . for all that appears from the instrument standing 
alone, the plaintiff’s authority was limited to receiving the checks and 
endorsing them.” In a case in the Federal District Court,’ the follow- 
ing power of attorney was given by P. in Germany for the purpose of 
authorizing A. to handle all P’s affairs with German authorities as 
regarded P’s property in Germany: “To act in all my business, in all 
concerns, as if I was present myself and to stand good in law, in all my 
land and other business.” A. attempted to use this power of attorney to 
transact business in the Virgin Islands regarding P’s property. This 
attempt was, of course, denied by the Court, but it is interesting to 
note what the Court had to say regarding the power of attorney: 
“Courts generally construe powers of attorney strictly and will not infer 
broad powers from instruments which do not sufficiently describe the 
property or subject with which the agent is to deal.” (emphasis supplied). 
The court said that if there is not a sufficient description as to what the 
power of attorney includes it is invalid. However, if the power of 
attorney is too specific, its purpose may be defeated, in that the Court 
will hold that it does not authorize anything which is not enumerated 
therein. Thus, in Von Wedel v. McGrath," plaintiff’s husband, a 
German National, was in 1939, preparing to return to Germany. Antici- 
pating an outbreak of hostilities, he gave a power of attorney to a friend 
with the idea that if he were unable to return to the United States 
that the holder of the power was to give the principal’s property to the 
plaintiff. The power of attorney authorized the agent “. . . to do any 
and all acts which I could do if personally present, hereby intending to 
give him the fullest power and not intending by anything hereinafter 
contained to limit or cut down such full power . . .”; then followed 
some specific grants of what the agent could do. In the concluding 
paragraph the principal said that he was: “. . . hereby giving to my said 
attorney power and authority to do, execute and perform for me and 
in my name all and singular those things which he shall judge expedient 
or necessary in and about the premises, as fully as I the said Carl J.R.H. 
von Wedel, could do if personally present . . .” The agent gave the 
principal’s property to the plaintiff (principal’s wife) an American 
citizen. In an action to have the property returned from the custody 
of the Alien Property Custodian, the court construed the power of 
attorney as not granting the agent the power to give the principal’s 
property away, invoking the rule that specific authorization in a power 
of attorney has the effect of limiting the general grant of authority. 





10 Callwoed v. Virgin Islands Nat. Bank, note 4, supra. 
11180 F. 2d 716 (1950). 
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There is, however, some support, although scant, for upholding 
the general grant of authority. In his concurring opinion Von Wedel v. 
McGrath,” Judge Goodrich stated: “I go along with the result because 
I think it is supported by authority and the subject is not one on which 
to try to start a revolution, But it seems to me that the whole thing is 
incongruous. A man has said in effect, that he gives another the power 
to do everything for him. Then he enumerates certain specific things 
which the other may do, carefully saying, however, that he does not 
mean to alter the general power by stating specific powers. Then he 
ends up by saying that he means his language to be as broad as he stated it. 
Yet the rule seems to be that he is held to mean something much less 
than indicated by the language he used. Perhaps the law cannot quite 
say that white is black. But in this instance it certainly can make white 
look a pretty dark grey.” One of the very few cases supporting Judge 
Goodrich’s view was Dockstader et al. v. Brown et al.,’* in which plain- 
tiff gave the defendant the following power of attorney: “. . . in my 
name, place and stead, to do any and every act, and exercise any and 
every power that I might, or could do or exercise through any other 
person, and that he shall deem proper or advisable, intending hereby to 
vest in him, a full and universal power of attorney .. .” There were 
no specific acts authorized as in Von Wedel v. McGrath. The defendant 
used this power of attorney to dispose of land belonging to the plaintiff."* 
Plaintiff sought recovery of the land on the grounds that the, “Power 
of Attorney was so general and uncertain that it was insufficient to 
confer on Brown (defendant) power to do anything in plaintiff’s be- 
half ...”?® The Court upheld the power of attorney as being sufficient 
to pass plaintiff’s title, quoting from the Court of Civil Appeals in 
Veatch v. Gilmer ;'® “The cases are numerous in which language as 
broad and general has been used, but used in connection with other 
provisions which were held to abridge the exercise of the power. This 
instrument is free from qualifying features, either upon its face or in 
the evidence. It gives the agent unrestricted and unlimited power to do 
any lawful act for and,in the name of the principal as if he were present. 
It was a complete substitution of the agent in his place and stead for the 
doing of any act for and in the name of the principal, which the prin- 
cipal himself might do, if present and acting. He did not see fit to 
place any limitations upon the acts of his agent, and the courts have no 
right to do so for him.” 





12 See note 11, supra. 

13 204 S.W. 2d 352 (Tex. Civ. App. 1947). 

14 In Ohio a power of attorney to dispose of land must conform to the require- 
ments of OHIO REV. CODE §1337.01. 

15 See, Callwood v. Virgin Islands Nat. Bank, note 4, supra, which was 
decided seven years later. 

16111 S.W. 746, 747, affirmed in Gilmers Estate v. Veatch, 102 Tex. 384, 
117 S.W. 430. 
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The following completes a review of some of the more general 
rules used by common law courts in interpreting powers of attorney: 
“authority to conduct a transaction includes authority to do acts neces- 
sary for its completion”;’’ “where special acts are authorized and 
general words are also used the special acts are to be regarded as limita- 
tions on the general grant”;?® “general expressions used in conferring 
authority upon an agent are limited to acts done in connection with the 
act to which the authority primarily relates” ;’® “powers of attorney are 
to be construed as having regard to the language employed in the in- 
strument as a whole, in such a way as to give effect to the intention of 
the parties” ;° “authority to sell real estate must ordinarily be conferred 
in clear and direct language”; “specific authorization of particular acts 
tends to show that a more general authority is not intended” ;** “power 
to bind the principal by the making, accepting or indorsing negotiable 


paper is an important one, not lightly to be inferred’’.”* 


These authorities show not only the difficulty of drafting general 
powers, but also the ever present risk of litigation as to the meaning and 
scope of the powers granted. Comparable difficulties exist in France 
which also has adopted the strict construction rule. Although Article 
1987%* of the French Civil Code authorizes general powers, Articles 





17 Restatement of Agency (1933) §35; 2 Am. Jur. Agency §32; 2 C.J. 
Agency §§199 and 200; Routh v. Macmillan, (1863) 33 L.J. Ex. 38; In Re Wallace, 
ex Parte Richards, (1884) 14 Q.B.D. 22; Dillard v. Gill, note 4, supra; Thompson 
v. Evans et al., note 4, supra; Johnson v. Johnson, 184 Ga. 783, 193 S.E. 345, 114 
A.L.R. 657 (1937); Gouldy v. Metcalf, note 4, supra. 

182 C.J. Agency §200; Perry v. Hall, (1860) 29 L.J. Ch. 677; Hogg v. 
Snaith, note 5, supra; Pollack v. Cohen, 32 Ohio St. 514 (1877); Brassert v. Clark, 
162 F. 2d 967 (1947); Von Wedel v. McGrath, note 11, supra; Zidek v. Forbes 
Nat. Bank, 159 Pa. Super. 442, 48 A. 2d 103 (1946). 

19 Restatement of Agency (1933) §37 (1); Bryant v. LaBanque du Peuple, 
(1893) A.C. 170 P.C.; Harper v. Godsell, note 6, supra; In Re Bowles, note 7, 
supra; Zidek v. Forbes Nat. Bank, note 18, supra. 

202 Am. Jur. Agency §31; 2 C.J. Agency §199; Mook v. Humble Oil and 
Refining Co., 182 S.W. 2d 255 (Tex. Civ. App. 1944); MacDonald v. Gough, 326 
Mass. 93, 93 N.E. 2d 260 (1951) ; McLaren Gold Mines Co. v. Morton, 124 Mont. 
382, 224 P. 2d 975 (1951); Merchants Mutual Casualty Co. v. Kiley, 92 N.H. 323, 
30 A. 2d 681 (1943); Soders v. Armstrong, 172 Okla. 50, 44 P. 2d 868 (1935); 
Nuzum et al. v. Spriggs, 357 Pa. 531, 55 A. 2d 402 (1947). ° 

211 Mechem on Agency (2 ed. 1914) §802; 2 Am. Jur. Agency §27; 2 C.J.S. 
Agency §27; Stafford v. Lick, 13 Cal. 240 (1859); Callwood v. Virgin Islands 
Nat. Bank, note 4, supra; Dillard v. Gill, note 4, supra; Bergman v. Dykhouse, 
note 4, supra; OHIO REV. CODE §1337.01. 

22 Restatement of Agency (1933) §37 (2); Zidek v. Forbes Nat. Bank, note 18, 
supra. : 

23 1 Mechem on Agency (2 ed. 1914) §969; Credit Alliance Corp. v. 
Centenary College of Louisiana, 136 So. 130 (La. App. 1931). 

24 Article 1987: It (the power of attorney) is either special and for one 
matter, or for certain matters only, or general and for all the affairs of the 
principal. See note 3, supra at 398. 
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1988 and 1989”° establish the following rules of interpretation: “A 
power of attorney made out in general terms only applies to acts of 
management. If it is intended to sell or mortgage, or to do other things 
connected with ownership, express authority must be given.” “An 
attorney-in-fact cannot do anything beyond what is expressed in his 
procuration: the power to compromise does not include the power to 
submit to arbitration.” The net result is to make it as difficult to draft 
an all-inclusive power of attorney in France as it is in common law 
countries. This is so because a brief instrument using general terms may 
be construed under Article 1988 of the French Civil Code as granting 
only the power of management. Therefore to play it safe the French 
lawyer will prepare a long power of attorney (or use a printed form) 
enumerating every possible situation that might arise. This brings about 
the possibility that he may omit one situation which will defeat the pur- 
pose of the power of attorney. To elaborate this latter point consider 
the following results of decisions of the French Courts in interpreting 
powers of attorneys: A power to sell or rent a building does not include 
the power for the agent to collect the rent or purchase price. The power 
to sell land does not authorize the agent to sell the trees on the land 
separately. The power to recover a debt does not, except where indi- 
cated by custom or usage, authorize the agent to grant a postponement, 
or to grant a partial reduction; in such a case the agent has no power 
to use the funds collected by him, even if such use be profitable to the 
principal.”® 

In general the Spanish and Portugese countries of the Western 
Hemisphere follow Article 1988 of the French Civil Code.?7 “Of the 
Latin American countries only three permit a general power to be 
briefly and effectively given. Costa Rica (copied by Nicaragua) au- 
thorizes a “generalissimo power” for all the business and affairs of a 
person or for any particular business”.?® In Costa Rica this power en- 
titles the agent “to perform any . . . legal act which the principal him- 
self might undertake, except certain acts involving family relations and 
the making of gifts”’.7® In Mexico three classes of general powers are 
authorized, by Article 2554 of the Civil Code of Mexico: 

In all general powers of attorney for lawsuits and col- 
lections, it shall be sufficient to say that the power is granted 
with all the general powers and with the special powers which 
require a special clause in accordance with law, in order that 
they may be considered as conferred without any limitation. 





25 See note 3, supra at 398. 

26 Planiol et Ripert; Traite Pratique de Droit Civil Francais (2 ed. Paris 
1954 Vol. 11, p. 897 et seq.). 

2798 U. of Pa. Law Review 840, 856 (1949-50). 

28 Id. at 857. 

29 See note 3, supra at 399. 

30 The Civil Code of Mexico, Schoenrich (1950). 
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In general powers of attorney to administer property, 

it shall be sufficient to state that they are given with that 

character, in order that the attorney in fact may have all kinds 

of administrative powers. 

In general powers of attorney to exercise acts of owner- 
ship, it shall be sufficient that they be given with that character, 

in order that the attorney in fact may have all the powers of 

an owner, both with respect to the property, and in order to 

take all kinds of steps to defend it. 

If in the three cases above mentioned, it should be desired 
to limit the powers of the attorneys in fact, the limitations 
shall be set out, or the powers of attorney shall be special 
powers of attorney. 
Notaries shall insert this article in the notarial copies of 
powers of attorney which they execute. 
All three classes combined result in an all-inclusive power. 

In Germany and the countries influenced by its codes the rule is 
different from the French rule. Under Articles 49 and 50%" of the 
Commercial Code of Germany, a general power of attorney, “prokura”’, 
is provided for. It “gives unlimited authority for all commercial oper- 
ations and judicial procedure, the only restriction being that special 
authority is required to alienate or encumber immovables. In fact no 
attempted restriction is operative against third parties. This system, as 
to commercial acts, was followed by Switzerland, Italy, Portugal, Fin- 
land, Hungary, Denmark and Turkey.”*? The effect of such a statute 
on commercial powers of attorney was brought out by an opinion of 
the Swiss Federal Court in 1912.°* Plaintiff, sole owner of a real 
estate firm, granted a power of procuration to her husband. Subsequent 
to the registration of this power and under the authority granted, the 
plaintiff’s husband, purported to act on behalf of plaintiff by guar- 
anteeing a debt owed by another real estate firm to a third party. 
Plaintiff contended that the making of the agreement by her husband 
was not within the scope of the power granted. In holding that the 





31 Art. 49: “A power of procuration confers authority upon its recipient to 
act on behalf of his principal in respect of all judicial proceedings and other 
transactions that come within the scope of a mercantile trade, provided always, 
that no holder of a power of procuration shall have authority to alienate or charge 
land unless specially authorized to do so.” 

Art. 50: “No restriction of the scope of the authority conferred by a power of 
procuration is operative as against third parties. 

This applies in particular to restrictions seeking to limit the application of a 
power of procuration to special transactions or kinds of transactions, or to make it 
exerciseable only under specified circumstances, or during a specified period or 
at particular places .. .” 

32 See note 27, supra. 

33 Opinion of the Swiss Federal Court in the Matter of Boehler-Bieri v. 
Bucher. Reported in Schlesinger Comparative Law, Cases and Materials (1950) 
at p. 392. 
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plaintiff was bound and that the husband had acted within the scope of 
the power, the court said: “The authority (granted by plaintiff) exists 
for every jural act which may possibly be within the s ~pe of the pur- 
pose of the business. Consequently the authority exists for every jural 
act which is not excluded by the purpose of the business. . . .2* The 
plaintiff is in the business of buying and selling real estate. This object 
of her business may well make it necessary or desirable to intervene in 
favor of third parties with whom there are business relationships.” It 
is interesting to note that the court pointed out that even an express 
limitation, by the principal, of the statutory scope of the agent’s power 
“would be unavailing as a defense against a third party unless the prin- 
cipal could show that such limitation was either known to the third 
party or made a matter of public record in the Register of Commerce 
. . 2’ Significantly the scope of the powers granted was determined by 
statute and not by the will of the parties. 


Regarding the interpretation of powers of attorneys, granted under 
the civil code, the German Courts are governed by Section 133 (“In 
interpreting a jural act the intention is to be ascertained and the literal 
sense of the expression is not necessarily to be adhered to.”) and Section 
157 (“Contracts are to be so interpreted as is required by good faith 
with due regards to usage.” ) of the German Civil Code. The result of 
the German rules interpreting civil powers of attorneys is emphasized 
by a decision of the highest court of Germany in 1909.°* In that case, 
by a general power of attorney the defendant authorized her son, “to 
act effectively in her name and on her behalf in all matters or affairs 
governed by public law or private law. In particular, the agent shall 
have authority on behalf and in the name of the principal to conduct 
litigation, to make settlements, to receive monies, to buy and sell real 
property, to have mortgages recorded and cancelled of record, to trans- 
fer and accept the transfer of real property,®’ generally he was au- 
thorized to engage on behalf and in the name of the principal ‘in jural 
acts of every conceivable kind, and such jural acts of the agent shall be 
regarded as if they had been done by the principal herself.” The son 





34 Swiss Code of Obligations, section 459: “In dealing with a third party who 
acts in good faith, the Prokurist (holder of the power of procuration) is deemed 
to be authorized to sign bills of exchange on behalf of the principal, and to enter, 
in the latter’s name, into any and all transactions which can serve the purpose of 
the calling or business of the principal. “Subd. 2 requires express authorization 
for transactions transferring or encumbering land.” Schlesinger Comparative Law, 
Cases and Materials, (1950) footnote on p. 393. 

35 Id. at 394. 

36 Opinion of the German Reichsgericht in the Matter of R. v. Widow A., 
6th Civil Division, June 14, 1909, RGZ 71, 219. Reported in Schlesinger, Com- 
parative Law, Cases and Materials (1950) at 403. 

37 Under the German rule, which is contrary to the common law rule (see 
note 22, supra), the enumeration of special powers does not have the effect of 
limiting the general grant. 
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proceeded to use this power to bind his mother as a guarantor of a debt 
owed by him to a third party. The court held that the power of attorney 
was valid and that the principal was bound as the guarantor of her 
agent’s debt. The court in rendering this decision said: “Here, the scope 
of the agent’s power is determined by the terms of the particular au- 
thorization, by the declared will of the particular principal. It is true 
that logically a general power of attorney, like every power of attorney, 
can only refer to affairs of the principal. ‘Affairs’ in this sense, how- 
ever, are not identical with the interests of the principal. The execution 
of a guaranty is an... affair of the principal; whether the transaction 
serves his economic interest, is another question. The concept of a power 
of attorney does not necessarily imply that it must be limited by the 
interests of the principal, The authorization may be given in the interest 
of an agent . .. or in the interest of a third party,” and “special relations 
or agreements of a personal or business character which may exist be- 
tween principal and agent, may cause the principal to guarantee an obli- 
gation of the agent, and this may be in the principal’s own interest or 
in the common interest of both. This is not a rare occurrence, especially 
in the case of partners, relatives and spouses.” 

This judicial reason would seem to point out a method to satisfy 
the complaint of the New York attorney about the impossibility of 
drafting general powers, Indeed, the Law Revision Commission of 
New York, in 1946, made a study which resulted in a recommendation 
for legislation. As a result, Article 13 of the New York General 
Business Law: “statutory short form of general power of attorney,” 
was enacted in 1948. The use of this statutory form is entirely volun- 
tary, but for those who do make use of it, its effect is similar in effect 
to the German and Mexican practice, in that, a competent person may, 
if he is desirous of doing so, grant to another, a general or all-inclustve, 
power of attorney. In order to do that by the terms of this statute, 
the instrument must first designate the person who is to be the attorney- 
in-fact. This is followed by the following paragraph: “First: in my 
name, place and stead in any way which I myself could do, if I were 
personally present, with respect to the following matters as each of 
them is defined in Article 13 of the New York General Business Law 
to the extent that I am permitted by law to act through an agent:”. 
Twelve groups of transactions are then set out, with space provided to 
strike out and initial any one or more groups which the grantor does not 
want his agent to have the power to do in grantor’s name. Failure to 
strike out any group will have the effect of granting a general power of 
attorney for all the affairs of the principal. In addition space is pro- 
vided to add special provisions and/or limitations. The advantage of 
this statutory method is the ease with which it may be used, and its 
adaptability to a printed form. The statute goes on to define, im great 
detail, what is meant by each of the groups of separate transactions, with 
each definition commencing with: “Construction— . . . In a statutory 
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short form power of attorney, the language conferring general authority 
with respect to ‘. . .’ must be construed to mean that the principal au- 
thorizes the agent:” (emphasis supplied). In addition section 233 of 
Article 13, which contains the definition of “all other matters,” provides 
as follows: “Section 233. Construction—all other matters. In a statu- 
tory short form power of attorney, the language conferring general 
authority with respect ‘to all other matters,’ must be construed to mean 
that the principal authorizes the agent to act as an alter ego of the prin- 
cipal with respect to any and all possible matters and affairs which are 
not enumerated in sections two hundred twenty-two to two hundred 
thirty-two, inclusive, of this chapter, and which the principal can do 
through an agent.” (emphasis supplied). 

This statute, and especially section 233 quoted above, represents an 
innovation in our law, the significance of which can best be understood 
by the comparison of common and civil law rules attempted in this 
comment. Thus, the New York statute attempts to achieve a statutory 
clarification of the scope of powers of attorney, and as a part of such 
scheme, it adopts the German notion of a “universal agent”. This 
would permit the courts to abandon the straight jacket of “strict con- 
struction” and to satisfy the practical need so eloquently expressed in the 
letter which inspired this legislation. 


RALPH W. STULTz 





























LEGAL PROFEssION—DIsBARMENT AND REINSTATEMENT PROCEDURES 
In Onto—RvutE XXVII—SupREME Court RULEs OF PRACTICE 


On December 5, 1956, the Ohio Supreme Court announced the 
amendment effective January 1, 1957, of Rule XXVII of the Court’s 
Rules of Practice concerning disciplinary and reinstatement procedures.’ 
The new rule accomplishes several important changes in these procedures 
and marks the beginning of a new approach to the problem of discipline 
of the bar. 

The origin of new Rule XXVII stems from a study made in 
1953 by a committee of the American Bar Association concerning the 
principles of discipline. The report of that group was adopted by the 
House of Delegates of the American Bar Association and later by the 
Council of Delegates of the Ohio Bar Association. Thereafter, a special 
committee was appointed by the state bar organization to formulate a rule 
which would effectuate the principles of this report. On April 29, 1955, 
this special committee petitioned the Ohio Supreme Court to amend their 
existing rule by adopting the disciplinary rule they had formulated.? 
Following the filing of briefs and an open hearing the Court took the 
matter under advisement. The new rule as announced by the Supreme 
Court deviates from the proposal of the Ohio Bar Association committee 
in several particular aspects, but embodies the principles and essential 
features of that proposal. 

The essence of the new rule is that the Supreme Court shall have 
exclusive jurisdiction over disciplinary matters.* Under the prior pro- 
cedure, the power to discipliné was vested in the Supreme Court, the 
Court of Appeals and the Courts of Common Pleas.* In most cases, the 
action to discipline an attorney was brought in the common pleas court 
in the county where the attorney practiced. The changes promise im- 
provement in at least two respects. First, it removes the adjudication 
of the charges to a higher level, and thus will reduce, if not abolish, the 
local pressures brought to bear in these cases. Secondly, by centralizing the 
tribunal for adjudication, the consideration given and the sanctions meted 
out will be more consistent. 

In order to implement the concept of exclusive jurisdiction, the 
new rule provides for the creation of a Board of Commissioners on 
Grievances and Discipline.” The Board will be composed of seventeen 
members, appointed from as many districts set forth in the rule, for 
staggered terms of three years each.® The function of the Board is to 
take evidence, make findings and submit recommendations to the 
Supreme Court concerning complaints of misconduct, unprofessional 





129 Ohio Bar 971 (1956). 

230 Ohio Bar 1 (1957); 28 Ohio Bar 469 (1955). 
3 Ohio Supreme Ct. Rule, XXVII (4). 

4QOhio Rev. Code §4705.02. 

5 Ohio Supreme Ct. Rule XXVII-(1). 

6 Id. (3). 
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practices and petitions *for reinstatement.’ Although the Board has ex- 
clusive jurisdiction in these matters, it is specifically provided that a local 
bar association may investigate and report to the Board concerning any 
complaints coming to its attention.* 

The new rule sets forth in some detail the procedure to be followed 
in actions brought to discipline an attorney for alleged misconduct or un- 
professional practices. The complaint, which initiates the proceeding, 
must be in writing and allege the misconduct or unprofessional practices 
involved. The complaint must be signed by one or more members in good 
standing of the Bar of Ohio and certified by a designated official in the 
state or local bar association. The signers of the complaint assume the 
responsibility for prosecuting the complaint to its conclusion.® If the Board 
finds that the complaint on its face does not charge misconduct or an un- 
professional practice, the complaint will be dismissed. Otherwise, a 
copy will be sent to the attorney so charged, who shall have twenty days in 
which to file his answer.’° 

After this period has expired, the rule provides for a formal 
hearing before a panel of three members of the Board, none of whom 
shall be from the district where the complaint originated.1* The panel 
may dismiss the complaint if it does not merit disciplinary action,’® or may 
find the attorney guilty of misconduct as defined in the rule.’* If the 
panel determines that the discipline to be applied is a private reprimand, 
they may administer this themselves. If, however, they determine that 
one of the more severe forms of discipline is warranted, they must make 
a report to the entire Board, setting forth their findings of fact and 
recommendation.'* The matter is then reviewed by the entire Board. 
Again, the Board may dismiss the complaint if they find it is without 
merit, or may themselves administer a private reprimand if they determine 
this to be the proper discipline.’® If their determination is that one of the 
other forms of discipline is warranted, they must certify their findings 
and recommendation to the Supreme Court,’® which will then issue to the 
attorney an order to show cause why the report of the Board should 
not be confirmed.’ Provision is then made for the filing of briefs by 
the parties and for a hearing on the order.'® 

The new rule also makes explicit the procedures to be followed on 
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an application for reinstatement from a suspension for an indefinite 
period. No petition for reinstatement may be filed or considered within 
two years following the order of suspension.’® The rule then provides for 
the contents of the petition, the most important allegations being facts 
which establish “by clear and convincing evidence that he has rehabilitated 
himself and possesses all the qualifications, mental, educational and moral, 
which would have been a requirement of an application for admission to 
the Bar of Ohio at the time of his original admission.”®° The requisites 
for reinstatement are proof of rehabilitation and possession of all the 
qualifications for admission to the bar, including passing one of the 
regular bar examinations of the Supreme Court of Ohio.” 

The procedure for consideration of the petition for reinstatement 
parallels that of the original complaint. A panel of three Board members 
must hold a hearing to take evidence relevant to the petitioners rehabili- 
tation and possession of all of the qualifications for admission to the 
Bar of Ohio.” The panel certifies its report to the entire Board. The 
Board will review the panel’s recommendations and make its final recom- 
mendation which is then certified to the Supreme Court. The Court 
will issue an order to the petitioner to show cause’ why the report of the 
Board should not be confirmed. Briefs may be filed by the parties, but 
no oral argument is allowed. The Supreme Court will then enter the 
appropriate order. If the order of the Court allows reinstatement, it is 
made conditional on the petiticner taking and passing a regular bar ex- 
amination.”8 

New Rule XXVII has left the forms of discipline substantially 
unchanged, i.e., disbarment, suspension or reprimand, private or public.?* 
However, the rule works a fundamental change in the effect to be given 
a disbarment or indefinite suspension, An attorney disbarred under the 
new rule shall never thereafter be readmitted to the practice of law in 
Ohio. An attorney suspended for an indefinite period must wait at least 
two years before applying to the Court for readmission, and the matter 
is then governed by the requisites and procedures specified in the rule. 
Under the old governing statute,”* a disbarred attorney might apply to 
the court which imposed the discipline for a modification, although the 
Supreme Court reserved the right to approve or disapprove an entry 
of reinstatement.”® An attorney suspended for an indefinite period 
might do likewise, with no definite waiting period, and without the 
requirement of passing a bar examination. Furthermore, the new rule 
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25 Ohio Rev. Code §4705.02. 
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provides that there shall be no suspension for a definite period, as was 
possible under the old procedure. A suspension for a definite period 
contradicts the theory of discipline for an attorney. In the first place 
it is in the nature of a punishment, rather than a withdrawal of the 
privilege of practicing law in the best interests of the public. Secondly, 
and even more important when the period expires, the attorney is auto- 
matically reinstated to practice. There is no determination that he has 
been rehabilitated and possesses the qualifications essential to the practice 
of law, to rebut the earlier finding. The new rule has effectively over- 
come this fundamental weakness in the earlier procedure. 

At the very heart of any system of disciplinary procedures are the 
grounds for which the disciplinary action may be imposed. The former 
grounds are defined as “mis-conduct or unprofessional conduct in office 
involving moral turpitude or for the conviction of a crime involving 
moral turpitude.” Some doubt had been raised as to whether this section 
provided the sole causes for disciplinary proceedings. It has long been 
recognized and often reiterated that the power to discipline attorneys is 
an inherent power of the courts; inherent to the judicial branch of 
government.”” It follows then that the courts have the power to define 
what shall constitute the grounds for discipline and any attempt by 
another branch of government to invade this inherent power is in 
violation of the principle of separation of powers. That the courts are 
not limited to these statutory grounds was made clear beyond doubt in 
the recent case of In re McBride,?* where the court held, “Statutes 
authorizing the disbarment, suspension or discipline of attorneys on 
stated grounds do not operate as a restriction on the general powers of 
courts over attorneys, who are their officers, to disbar, suspend or other- 
wise discipline them on grounds other than those specified.”?° 

Nonetheless, a significant body of case law has developed in which 
the courts have determined that certain coduct by attorneys does or does 
not constitute “misconduct or unprofessional conduct in office involving 
moral turpitude.” The extent to which the new rule makes these 
decisions meaningless is not clear. The new rule is concerned with mis- 
conduct by an attorney, which is defined as “any violation of any pro- 





27 In re McBride, 164 Ohio St. 419, 132 N. E. 2d 113 (1956); State ex rel 
Turner v. Albin, 118 Ohio St. 527, 161 N. E. 792 (1928); In re Thatcher, 80 Ohio 
St. 492, 89 N. E. 39 (1909). But see, In re Linthicum, 32 O.L.R. 254 (1909). 

For similar holdings from other jurisdictions, see In re Richards, 333 Mo. 907, 63 
S. W. 2d 672 (1933); Barton v. State Bar of California, 208 Cal. 677, 289 Pac. 818 
(1930) ; In re Opinion of Justices, 279 Mass. 607, 180 N.E. 725 (1932); People ex 
rel Karlin v. Culkin, 248 N. Y. 465, 162 N. E. 487, (1928); State Bar Commission 
ex rel Williams v. Sullivan, 35 Okla. 745, 131 Pac. 703 (1913) ; Im re Robinson, 48 


Wash. 153, 92 Pac. 929 (1907). 

28 Supra, Note 27. 

29 In re Hartford, 282 Mich. 124, 275 N.W. 791 (1937); In re Keenan, 313 
Mass., 186, 47 N. E. 2d 12 (1943); State Bar Commission ex rel Williams v. Sulli- 
van, supra Note 27. 
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vision of the oath of office taken upon admission to the practice of law in 
this state, or any violation of the Canons of Professional Ethics or the 
Canons of Judicial Ethics as adopted by the Court from time to time, 


or the commission or conviction of a crime involving moral turpitude.”*° 


It is obvious that the tests for the conduct which will result in discipline 
are more clear under the new rule than under the old statute. The very 
abstract tests of misconduct or unprofessional conduct involving moral 
turpitude have been replaced by the more understandable terms of the 
oath of office and the several Canons of Ethics. Yet, even these standards 
are subject to different interpretations as to their exact meaning and ap- 
plication to particular conduct. The long range effectiveness of the new 
rule will in great measure be determined by the interpretation and ap- 
plication by the Court of these standards to the particular acts of alleged 
misconduct. 

It is impossible at this early time to assay the overall effect this new 
rule will have on the problem of discipline of the Bar of Ohio. Certain 
effects are discernible now. Several sections of the Revised Code are 
rendered meaningless.*4 Many of the cases involving disciplinary actions 
are impliedly overruled.” The basic framework for handling disciplinary 
proceedings has been substantially improved. There are, however, deeper 
questions. What effect will this rule have on raising the conduct of 
attorneys to a higher level of professional responsibility? What effect 
will this new rule have on raising the public regard for the legal pro- 
fession? These and other questions can only be answered in the future. 
Mare Gertner 





30 Ohio Supreme Ct. Rule XXVII (6). 

31 Ohio Rev. Code §§4705.02-.05. 

82 Such cases as, In re Rothenberg, 31 Ohio L. Abs. 370 (1940); State ex 
rel Hawke v. Le Blond, 108 Ohio St. 126, 140 N. E. 510 (1923); In re Burke 21 
C. C. 34, 11 C. D. 397 (1900); Im re King 54 Ohio St. 415, 43 N. E. 686 (1896) ; 
In re Palmer, 9 C.C. 55, 6 C. D. 397 (1894) are clearly overruled. There are, 
however, numerous other cases decided under those or prior sections of the 
code which are now meaningless. The language in those cases is broad enough that 
the holdings may still be given some weight. 


CoNsTITUTIONAL Law: EquaL PROTECTION OF THE LAws: 
PowER TO GRANT INJUNCTION TO COMPEL DESEGREGATION 
IN THE PuBLIC SCHOOLS 


Plaintiffs were Negro school children living in Hillsboro, Ohio. 
The Negro children of Hillsboro had for many years, by their own 
volition, attended separate schools. In September, 1954, however, plain- 
tiffs presented themselves at what formerly had been a “white school” 
and requested that they be permitted to attend school on an equal basis 
with the whites. They were admitted and attended classes for several 
days. Shortly thereafter, the school board announced that it was dividing 
the town into school districts arranged in such a way as to assign the 
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Negroes to a separate school district composed of the extreme northern 
and southern areas of the town. Plaintiffs brought suit for injunctive 
relief in the Federal District Court, basing Federal jurisdiction on §1983 
of the Federal Civil Rights Statute.’ Defendants relied on a plan which 
called for full integration by the fall of 1957, asserting that integration 
could not be effected before that date because of inadequate classroom 
facilities. In the face of evidence that there had been a decrease in en- 
rollment since the previous year, the District Court denied the injunction 
on the grounds advanced by the defendants. On appeal, held, the failure 
to grant the injunction was an abuse of judicial discretion by the District 
Court in not protecting the basic civil liberties of the plaintiffs, where 
their rights were unquestioned and no issues of fact were in dispute. The 
case was remanded to the District Court with instructions to frame a 
decree directing compliance no later than the beginning of the school 
year of 1956. Clemons v. Board of Education of Hillsboro, 228 F. 2d. 
853 (6th Cir., 1956) cert. denied, 350 U.S. 1006 (1952). 

The celebrated School Segregation Cases of May, 1954,” were fol- 
lowed a year later by a Supreme Court decision addressed to the problem 
of implementing the substantive holding.* The cases were remanded 
to the Federal District Courts, sitting as courts of equity, with directions 
to issue decrees in conformity with the principles announced in the prior 
decision and to exact compliance on the part of the local authorities “with 
all deliberate speed.”* The Court, in recognition of the difficulties in- 
herent in atempting radically to alter social institutions which had existed 
for decades on a contrary assumption,” set forth certain qualifying factors 
which the District Courts should consider in fashioning decrees. Among 
these were 

. problems relating to administration arising from the 
physical condition of the school plant, the school transportation 
system, personnel, revision of school districts and attendance 
areas into compact units to achieve a system of determining 
admission to the public schools on a nonracial basis . . .° 

A detailed analysis of the Federal Court cases which have applied 
the Brown doctrine ‘reveals a common, if obscure, emphasis upon the 
manifest good faith of the local school board in bringing about de- 
segregation at the earliest possible time. 

In Jackson v. Rawdon,’ there were only twelve Negroes eligible 
to attend school, three of whom brought a class action and only two of 





117 Stat. 13 (1871), 42 U.S.C. $1983 (1952). 

2 Brown v. Board of Education, 347 U. S. 483 (1954). 

3 Brown v. Board of Education, 349 U. S. 294 (1955). 

4349 U. S. at 301. 

5 Plessy v. Ferguson, 163 U. S. 537 (1896), in which the Court declared that 
separation was not a denial of equal protection so long as the physical facilities 
were “equal.” 

6 Brown v. Board of Education, 349 U. S. 294 at 300-301. 

7135 F. Supp. 936 (N. D. Tex., 1955). 
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whom appeared in court. The Court found that the school board had been 
extremely cooperative, had conducted its deliberations in a most sincere 
manner and had studied numerous proposed plans in an attempt to find 
the best solution to the problem they faced. In an attempt to provide 
a temporary solution, the board had made special arrangements to have 
the plaintiffs attend school in Fort Worth and had procured a special bus 
to transport them to and from school. The plaintiffs testified that they 
were satisfied with that arrangement and were well adjusted at the school 
they were attending. Denying equitable relief, the Court held that an 
injunction would be unjust to the school trustees and to the students. 

A rather unique fact situation was presented by Borrough v. Jenkins.® 
There the plaintiffs had made arrangements with another school district 
to attend that school and pay tuition there based upon their expressed desire 
to attend that school. Later the plaintiffs wished to attend the school in 
the district in which they lived. ‘The school board refused to let them do 
so unless they paid tuition, The Court recognized the anomaly of re- 
quiring a pupil to pay tuition to attend the school located in his own 
school district, but grounded its denial of an injunction on (1) financial 
commitments made by the school district in reliance upon plaintiffs’ 
registration in the other district; (2) plans prepared by the school board 
which would effect integration by the beginning of the next school year; 
and (3) expressions of a sincere willingness on the part of the school 
board to attempt to work out the problem at the earliest possible time 
with all regard to the rights of the plaintiffs. 

Some of the language used in Mathews v. Launius® seemed to serve 
notice on the plaintiffs that the fullest cooperation was expected from them 
as well as the defendants. 

In all probability a fuller cooporation by the plaintiffs and the 

persons similarly situated with the defendants will be required.’° 

The main problem in the Mathews case was the lack of adequate 
finances to carry out any sort of integration program which could be put 
into effect. The Court, recognizing the existing crowded classroom 
facilities and the “. . . necessity to readjust the system that has been 
followed for decades.”™, refused to grant the injunction but retained 
the case on its docket pending the preparation of plans by the defendants 
to integrate the schools. 

Willis v. Walker,” an action brought to secure the admission of 
34 Negro pupils to the county high school and 207 Negro pupils to the 
elementary schools, presents a fact situation which closely resembles that 
of the principal case. There the plaintiffs had been admitted to the 
schools and attended for several days before they were ejected. After 
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that time the school board continued to admit white pupils although 
claiming that the facilities were overcrowded. The Court concluded 
that the only reason plaintiffs were being denied admission was because 
of their race. 

The defendants, by their answers, plead the overcrowding 

of existing school buildings and the inadequacy of transportation 

facilities. I think that these conditions are to be taken into con- 

sideration by the court in fixing a date for integration, but I do 

not think either of them is a defense for unlimited delay. 

This is especially true when the record reflects, as here, that no 

white children, either before or after the application for ad- 

mission of the plaintiffs were denied admission.” 

The court further held that refinancing and reconstruction plans 
relied upon by the school board were too vague and depended upon too 
many independent, variable factors to be grounds for additional delay. 
Defendants were ordered to admit the high school students immediately 
(there were at that time no high school facilities in the area for the Negro 
population) and the elementary school students by the beginning of the 
next school term. 

In none of the cases since the School Segregation Cases has the ele- 
ment of the good faith of the school authorities been brought so clearly 
to the surface as in the principal case. The painstaking research, re- 
argument, and the delicate wording of the implementation ruling in the 
School Segregation Cases were directed at areas of the country where 
segregated schools have been an integral part of the social and legal 
structure of the community. Such could hardly be the case in Hillsboro, 
since segregated schools have been illegal in Ohio for almost 70 years.’ 
Thus an Ohio school board would be placed in an extremely difficult 
position in arguing for additional time to integrate its facilities no matter 
what the extenuating circumstances. Absent the geographical setting of 
the case, it presents a fact situation similar to the bulk of the cases 
decided since the School Segregation Cases, i.e. inadequate classroom 
facilities, lack of transportation, and insufficient funds to make the neces- 
sary changes. The fact that this is an Ohio situation suggests that in the 
future the federal courts will give less weight to physical facilities if it 
clearly appears that their use as an argument for additional time is a de- 
laying action tantamount to bad faith. As the School Segregation Cases 
grow older the situation in the South will become increasingly like that in 
Ohio. When that occurs, the principal case should become of vital signifi- 
cance in judging the good faith compliance of the local authorities, for 
the more established the precedent becomes, the more local school boards in 
the South will be faced with the problem of the Hillsboro authorities 
in their argument for additional time. 


Walter Reebel 





13 Jd. at 181. 
14 Board of Education v. State, 45 Ohio St. 555, 16 N. E. 373 (1880). 

















EDITOR’S NOTE .... 


The charitable or public trust is an ancient device deeply imbedded 
in the Anglo-American law. In the 16th Century and before, it was 
recognized and enforced by the English Court of Chancery. In 1601 
the English Parliament enacted the Statute of Charitable Uses to afford 
a better protection and enforcement for the more important charities 
then in force. 


In the last fifty years significant changes have occurred in this area 
of the law. The number of charitable trusts and the amounts held in 
trust have increased substantially. The scope of these trusts has been 
broadened and number of donors enlarged. New statutes have been en- 
acted and more seem likely to follow regulating charitable trusts. For 
these reasons, the editors have felt it worthwhile to present to you this 
symposium dealing with the above problems and other aspects of chari- 
table trusts. 

Mr. Milton P. Simer, Chief Counsel of the United States Sub- 
committee of Housing, has written on the permissable purposes of philan- 
thropic operations. In his article, Mr. Simer has discussed the present 
policy and has commented on the areas of change that seem imminent. 

The accountability of charitable trusts in terms of the new state 
statutes is discussed by Miss Eleanor Taylor, Associate Professor at the 
University of Iowa, Miss Taylor has noted the recent developments in 
state legislation and suggestions for improvement in the area of account- 
ability. 

Mr. Ralph Klapp, Assistant Attorney General for the State of Ohio, 
has written concerning the supervision of charitable trusts in Ohio under 
the Ohio legislation. Mr. Klapp has outlined the operation of the Ohio 
Attorney General’s Office in administering the Act with an evaluation 
of its operation and suggested improvements. 

The special problem of the application of the Cy Pres Doctrine in 
Ohio is analyzed by Mr. John E. Sullivan of the Columbus Bar. Mr. 
Sullivan analyzes the trend of the Ohio decisions in applying this doctrine. 

Professor G. Stanley Joslin of Emory University has written on the 
Mortmain Act in Ohio, comparing it with similar acts in other juris- 
dictions and concluding with suggestions for improvement of the Ohio 


Act. 


One major use of the charitable trust in recent years is as an instru- 
ment in estate planning. Mr. Rene A. Wormser of the New York Bar 
has written on this problem, with an analysis of the types of charitable 
gifts and their advisability. 

An increasingly important aspect of charitable trusts is the tax 
benefits that inure to them by statutory exemption. Mr. Lloyd E. Fisher, 
Jr., Assistant Trust Officer of the Huntington National Bank of Colum- 
bus, has discussed the purpose and range of the tax benefits under Ohio 
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statutes with the judicial interpretations thereof. Related to this is the 
economic impact of the tax advantages accorded to charitable trusts by 
statute. This problem is discussed by Professor Arthur D. Lynn and 
Professor Clinton V. Oster of the Economics Department of The Ohio 
State University. 

The reader will note the number of references to Ohio Charitable 
Trust statutes, It was felt that to best analyze the problems which are 
covered by statute it was necessary to use a specific act. Since the largest 
number of our readers will be directly involved with the Ohio acts and 
since the interpretations of these statutes may be applied to the legislation 
in other states, we did not feel this involved an unfair slanting of the 
articles. 











PHILANTHROPY AND PUBLIC POLICY 
M. P. SEMER* 


A major problem of our times is to formulate a public policy for 
philanthropy that will ensure freedom for voluntary action consistent 
with the need for public accountability. Philanthropy and government 
both have “welfare” objectives, and increasingly they find their oper- 
ations overlapping. A combination of prosperity, high tax rates and a 
liberal tax deduction allowance may further increase the number and 
importance of philanthropic organizations, but governmental welfare 
expenditures are also expected to rise, and perhaps at a faster rate. In the 
past decade, the expansion of private and public welfare activity has 
prompted many private, State and federal officials to reexamine the 
purposes and methods of philanthropy, and nowhere has this search been 
more intensive than in the Congress. 

The term “philanthropy” is the current popular choice to describe 
what the law has long known as “charity.” The latter is now avoided 
by many organizations because of its connotation of almsgiving. Similarly, 
the prestigeful term “foundation” has tended’ to displace the more 
pedestrian legal terms trust and corporation. A foundation has been 
defined as a “nongovernmental, nonprofit organization having a prin- 
cipal fund of its own, managed by its own trustees or directors, and 
established to maintain or aid social, educational, charitable, religious or 
other activities serving the common welfare.” Under this definition, 
there are some 5,000 foundations—27 in 1915, 188 in 1939, 899 in 
1948—with assets of $5 billion and annual expenditures of $300-$400 
million. Another definition is “any body that is legally chartered or that 
is created through a charitable trust statute, the purpose of which is to 
channel private wealth into general welfare channels.”” 

The Internal Revenue Code does not define the term, and at- 
tempts no distinction between a “foundation” and other organizations 
that qualify for exemption under section 501(c) (3): 

“Corporations, and any community chest, fund or foundation, 

organized and operated exclusively for religious, charitable, 

scientific, testing for public safety, literary, or educational pur- 
poses, or for the prevention of cruelty to children or animals, 

no part of the net earnings of which inures to the benefit of 

any private shareholder or individual, no substantial part of the 

activities of which is carrying on of propaganda, or otherwise 

attempting, to influence legislation, and which does not par- 





* Chief Counsel, U. S. Senate Subcommittee on Housing; A.B., J.D., Uni- 
versity of Chicago. 

1 ANDREWS, PHILANTHROPIC FOUNDATIONS 11 (1956). 

2 Hearings Before the Select Committee to Investigate Tax-Exempt Founda- 
tions and Comparable Organizations of the House of Representatives, 82d Cong., 
2d Sess., at p. 13 (1952). 
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ticipate in, or intervene in (including the publishing or distrib- 

uting of statements), any political campaign on behalf of any 

candidate for public office.” 

Philanthropy is only one of 16 categories exempted from the in- 
come tax, which include such not-for-profit organizations as labor unions, 
chambers of commerce, cooperatives, and the like. But it is unique in 
that a contributor to an organization of the philanthropic class enjoys 
a liberal deductible allowance in computing his income tax liability. The 
size of the class has grown rapidly from 12,500 in 1939, 27,500 in 1946, 
32,000 in 1950, and by now has probably passed the 40,000 mark. This 
phenomenal growth has occurred without any major statutory changes 
in the composition of the class. Religious, charitable, educational and 
scientific organizations have been exempt in all revenue acts since the 
1913 enactment. The prevention of cruelty to children and animals was 
made a permissible purpose in 1918, literary purposes qualified in 1921, 
and testing for public safety in 1954. 

The Congress has been uncommonly reticent in offering precise 
definitions of the types or purposes of eligible organizations. The details 
have been left to the courts, which, under a rule of liberal construction, 
have tended to assist the expansion of the class. It includes organizations 
of all major religious faiths; colleges and universities; hospitals; sub- 
scription charities, such as as those that conduct annual disease drives; 
the highly publicized foundations which operate under broad charters in 
research and education; and a host of entities that serve as little more 
than the philanthropic pocketbooks of individuals, families and business 
firms. 

Congressional interest has been directed toward two aspects of 
philanthropic operations. Tax-writing committees have viewed them 
primarily as economic beings. To the extent that an exempt organization 
has a capital fund of its own, it is part of the general stream of invest- 
ment capital and participates in economic processes. It is an element in 
the market, apart from whatever else it might be, and in that respect it 
occupies a role in sogiety not unlike that of a business firm. Although 
it is a long-standing policy of the Congress to encourage philanthropic 
giving by permitting the diversion of funds from tax to philanthropic 
channels, the use of the conduit as an instrument of business manipulation 
has been frowned upon, on the theory that the tax exemption should 
not be sold or otherwise be used to achieve a competitive advantage in 
the market place. Loss of tax revenue has not been a decisive considera- 
tion. Following highly publicized disclosures of a blurring of the line 
between philanthropy and the business world, the Revenue Act of 1950 
set forth the general principle that the philanthropic end does not justify 
the business means used to achieve it. Thus, the “unrelated business in- 
come” of an exempt organization is now taxable; the strange phe- 





3 See Sen. Comm. on Banking and Currency Staff Report, Institutional In- 
vestors and the Stock Market, 1953-55, Committee Print, 84th Cong., 2d Sess. 





























































1957] PHILANTHROPY 151 


nomenon of the “leaseback” was circumscribed with a set of rules 
to discourage the sale of an exemption; a series of “prohibited trans- 
actions” was itemized in order to elaborate the meaning of the lan- 
guage of the exemption section that forbids the inurement of exempt 
earnings to a private individual or shareholder; and “unreasonable” or 
improper accumulations of income were prohibited in an effort to break 
the bottleneck created when, for business purposes, exempt income is de- 
layed in reaching its philanthropic destination. However, in view of the 
continuing proliferation of exempt organizations, the principle that the 
end does not justify the means may prove increasingly more difficult to 
apply, and the question of the relationship of philanthropy and business 
is probably far from settled. 


The second aspect relates to philanthropic purposes, which are speci- 
fied in the tax statute but which raise fundamental policy problems when 
the federal government seeks to limit their nature and scope. With few 
exceptions, philanthropic organizations are creatures of the states, which 
have the primary responsibility for policing their operations. Although 
some states in recent years have awakened to their responsibilities, nothing 
they have done so far has had an impact on the philanthropic world equal 
to the nationwide influence of the ad hoc Congressional committee in- 
vestigations of 1952* and 1954.5 Limited by time, funds, a dearth of 
systematic data, an edgy social and political environment, and lacking 
the experience and discipline of a standing committee with legislative as 
well as investigative responsibilities, the committees that have been 
created, for one reason or another, to scrutinize the purposes of philan- 
thropic organizations have produced inconclusive results. The permissible 
purposes and the limitations set forth in the statute are too general and 
ill-defined to serve as a guide. The four stated limitations are especially 
troublesome. The first two appeared in the 1913 enactment. The first 
test requires that an exempt organization be “organized and operated 
exclusively” for a permissible purpose—a test that has been used to deny 
exemption to organizations alleged to be engaging in so-called subversive ‘ 
activities. The second test is that “no part of the net earnings . . . 
inures to the benefit of any private shareholder or individual;” this is a 
traditional criterion for distinguishing a charitable from a private trust. 
The third and fourth tests are indigenous American creatures spawned 
during an era when the increasing overlap of philanthropic and govern- 
mental operations is viewed by some observors as an overlap, in certain 
types of activity, of philanthropy and political activity. The “propa- 
ganda” clause first appeared in the Revenue Act of 1934, and it is espe- 
cially pertinent as a test involving organizations seeking exemption as 





4 Hearings, supra note 2. 

5 Hearings Before the Special Committee to Investigate Tax-Exempt Founda- 
tions and Comparable Organizations of the House of Representatives, 83d Cong., 
2d Sess. (1954). 
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educational, but which conduct their educational activities outside the 
framework of a regularly established school such as a college or uni- 
versity. Without the protection society usually accords campus activity, 
such an educational organization is at times vulnerable to charges of 
propagandizing or lobbying. The fourth limitation was adopted as a 
Senate floor amendment in 1954 as an absolute bar to “political” cam- 
paigning and is not controlled by the “substantial” test in the third 
limitation relating to propaganda to influence legislation. 

Given an obsolescent statute which the courts have had too little 
occasion to clarify, and permission from the House to probe “un- 
American and subversive activities,” it was probably inevitable that the 
two recent inquiries should gravitate toward the larger “foundation.” 
These organizations—7 each have assets of $100 million or more; an- 
other 70 each have $10 million or more—have a number of distin- 
guishing characteristics. Their charters generally are drawn to permit 
them to engage in a range of activities broad enough to encompass 
several of the purposes in the exemption section, in marked contrast to 
the charitable trust instrument of earlier years which usually stated a 
limited and detailed purpose. The general purpose foundation is a 
modern American development of the last half century. Most large 
foundations also distinguish themselves from other philanthropic organ- 
izations in the use of their resources as “venture capital,” that is, they 
seek, largely through research and education, to discover and apply new 
knowledge toward the end of preventing undesirable physical, social, 
and allied ailments of mankind, rather than to apply their funds to some 
form of limited cure, which, they say, should be provided by other 
private organizations or by government. This approach to philanthropy 
requires a long-range perspective and continuous study of the needs of 
mankind and of the methods that can best be employed to meet them. 
In many respects, general purpose foundations are akin to universities, 
and a major share of their grants is used within institutions of higher 
learning, but the managers of philanthropic funds are legally and ad- 
ministratively detached from, and to some degree in competition with, 
university administrators. In addition to purpose and method, size is a 
factor to the extent that some minimum is needed to afford managerial 
talent, although a small organization can pool its resources with others 
in a community trust or foundation. 

Congressional investigations have been directed primarily at the 
large organizations that grant or use funds in the social sciences and 
education. The physical and biological sciences, presumably because they 
are “exact” sciences, and religion, because of other reasons, have not 
played an important part in Congressional probes, except in so far as 
operations in these areas were cited by foundation witnesses as examples 
of the successful and beneficial use of tax-exempt funds. But in ven- 
turing into the social studies, where the search for truth often leads to 
findings that influence public opinion and, in turn, legislation, the larger 
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exempt organizations have aroused controversy. The majority report of 
the first Congressional investigation, in 1915, which arose out of a 
Rockefeller Foundation proposal to investigate industrial relations at a 
time when a Rockefeller-owned corporation was contending with a 
strike, concluded that foundations were a menace to the nation’s welfare 
because of their reactionary and conservative outlook, and recommended 
that limitations be placed on the size, income, and life of foundations 
with over one million dollars in assets, and that the federal government 
should increase its appropriations for education and social welfare.* The 
second major investigation was conducted by a House Select Committee, 
in 1952, which, along with several other committees, was concerned 
about “un-American and subversive activities.’ A unanimous report 
concluded that exempt organizations had not used their resources to 
discredit or undermine the capitalistic system and that “on balance the 
record of the foundations is good,”’ but one of the members felt that 
there had been too little time for the size of the job, and he became the 
chairman of a similar investigation in the 83d Congress. He also 
broadened the scope of inquiry, asking not only whether foundations 
and comparable organizations were using their funds for “un-American 
and subversive activities,” as the 1952 Committee had, but also “for 
political purposes; propaganda, or attempts to influence legislation.” In 
a way, this was more closely related to the issues posed in the exemption 
provisions of the Code. But the staff work was too diffuse and the 
hearings too voluble to produce any systematic finding, and the result 
was a stalemate. Of the five members, three signed a majority report 
which was highly critical of foundations, especially of their activity in 
the social sciences and education, but one of the signatories filed a sepa- 
rate statement virtually reaffirming the unanimous findings of the 1952 
Committee, of which he had been a minority member, which praised 
foundations. The minority members dissented on both substantive and 
procedural grounds, Throughout the hearings, the ranking minority 
member, Representative Wayne L. Hays, of Ohio, challenged the in- 
vestigative methods employed, particularly by the staff, and one of the 
effects of this challenge was to bring into sharper focus the policy prob- 
lem created when government asserts its power of surveillance over the 
end product of philanthropic operations, which is often an intellectual 
product. 

The crux of the policy issue is pointed up by an observation, in the 
majority report of the 1954 House investigation, that the trustees of a 
philanthropic organization should “be very chary of promoting ideas, 
concepts and opinion-forming material which run contrary to what the 
public currently wishes, approves and likes.”* This is a public relations 





6 Sen. Doc. No. 415, 64th Cong., Ist Sess. (1916). 
7H. R. Rep. No. 2514, 82d Cong., 2d Sess., 8 (1953). 
8H. R. Rep. No. 2681, 83d Cong., 2d Sess., 20 (1954). 
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test that is stil] relatively far removed from existing public policy. Its 
implementation would require regulatory machinery and methods for- 
eign to the American tradition of freedom of thought and inquiry. The 
effect of well-publicized Congressional hearings, however, can be a form 
of regulation, Similarly, although the Exempt Organizations Branch 
of the Internal Revenue Service was not established as a regulatory 
agency, it must decide the question of legitimacy when an organization 
applies for exemption as an educational organization, and it must con- 
tinue to make such decisions largely on the basis of complaints, informa- 
tion returns, and the findings of what limited review it can make of 
many thousands of organizations that now have exempt status. Since 
the product of an educational organization is an intellectual product, an 
administrative decision on an application or in reviewing the performance 
of an educational organization is a form of intellectual surveillance. 
And the more thorough the scrutiny, the closer an executive agency 
moves toward the role of censor, especially if the exempt organization 
could not survive without the tax benefit or the public status accorded a 
philanthropy. 


The regulations covering the activities of educational organizations 
shed little light on the policy direction of the statute, for they tend to 
move in two opposite directions. In 1953, an educational organization, 
according to the regulations, would lose its exemption if its principal 
purpose and substantially all of its activities were not “clearly of a non- 
partisan, noncontroversial and educational nature.” By 1956, the notion 
that controversy and education are incompatible was dropped. This 
change was in itself a significant contribution to freedom of inquiry. But 
as if in anticipation of the growing number of applications for exemp- 
tion that require hard choices, the regulations attempt to distinguish 
education from propaganda, and to suggest some meaning for the 
statutory proscriptions of “to influence legislation” and “political” activi- 
ties. An educational activity is one designed to “disseminate knowledge 
and basic factual information rather than unsupported opinion,” and 
requires a “fair presentation of pertinent factual material.” On the 
other hand, propaganda presents “but one side of an issue,” and although 
it is not proscribed as such, it is if it attempts “to influence legislation.” 


It is the supreme irony that an ancient and unresolved philosophical 
dispute as to what is knowledge and what is opinion should have to be 
settled by an administrative agency just as it acquired the philosophical 
insight that education and controversy are not incompatible. The ad- 
ministrative morass that results from the propaganda clause was forecast 
by Senator Robert La Follette during debate on the 1934 statute. The 
accusation of lobbying by philanthropic organizations led to the statutory 
proscription of propaganda to influence legislation, but the remedy, as 
he saw it, was to eliminate entirely the charitable deduction for income 
tax purposes. Of course, the proposed regulations follow generally the 




















1957] PHILANTHROPY 155 
guidelines drawn by court decisions, which reflect the same quandary 
evident in the regulations and the basic statute.® 

Voluntary action and public accountability in the realm of philan- 
thropy are complementary, but are in serious imbalance because of the 
absence of a clear policy and a federal system of public accountability. 
Congressional policy now encourages philanthropy through liberal ex- 
emption and deduction privileges, lays gentle hands on the cord that binds 
philanthropy to the business community, has fostered a jurisdictional 
separation between inquiries into methods and inquiries into purposes and 
leaves the rest to the executive branch, the courts, the states and volun- 
tary effort. But the dynamics of the social and economic changes that 
have produced an unprecedented number of exempt organizations have 
tended to obscure or erode federal policy and to create a need for re- 
formulation. 


One omen of Congressional policy direction is discernible in the 
Code. For income tax purposes, after 1954, an individual is permitted 
a charitable deduction up to 30 percent, if at least ten percent is con- 
tributed to religious organizations, schools or hospitals; for contributions 
to the rest of the exempt class, a contributor is limited to 20 percent. 
The 30 percent class includes widely recognized and readily acceptable 
institutional forms and practices. The 20 percent class includes a be- 
wildering variety of forms and practices which the public associates with 
the rapidly growing foundation movement and which have not as yet 
achieved an identity that is widely accepted or understood. This is the 
only instance in which an increase in the deductible allowance was not 
applied equally for the benefit of all philanthropic organizations. The 
basis for such a principle of selection, however, was laid down as early 
as 1943, when the reporting requirements for exempt organizations were 
set down but not imposed on religious and educational institutions. The 
characterization of an educational organization is especially significant, 
in the light of the controversy that centers on the education category; 
it is an organization that normally has a faculty, curriculum and student 
body. Also excused from reporting are charitable organizations, and 
organizations for the prevention of cruelty to children or animals, if 
supported by contributions from government or the general public. 
Comparable categorizations are manifest in the provisions relating to 
prohibited transactions and the admissions tax. In short, there has been 
a trend in the direction of separating religious organizations, schools, 
hospitals and subscription charities from all other types including “founda- 
tions.” The latter group is experiencing the greatest growth. Probably 
the most important phenomenon in the philanthropic picture today is the 
rapid increase of relatively small organizations created by individual, 
family, or company contributions out of a variety of business and 
philanthropic motives. Thus, the section 501(c)(3) class may be de- 





942 A.B.A. Journal 773-5 (1956). 
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veloping a new pattern of subsidiary classes which would warrant dif- 
ferent policy approaches. 

. The scant evidence now available is strongly suggestive of the need 
for eventual overhaul of the exemption provisions as the best long range 
approach to the reformulation of policy. But in the meantime, legislative 
change should be based on comprehensive information, which is not now 
available. The most efficient method of gathering data is through the 
use of existing administrative machinery of the Internal Revenue Service. 
At least two modifications would be needed. First, the scope of the in- 
formation now required by the Internal Revenue Service should be 
broadened to include more detail on administrative expenses and on the 
characteristics of grants and grantees. This would be accomplished in 
part by bills now pending before the House Committee on Ways and 
Means,”° and sponsored by the ranking majority and minority members 
of the 1952 investigating committee which suggested the amendment. 
Second, the returns, now decentralized in district offices, should be 
brought together in one place to serve as the start of a national registry. 
A Congressional policy for philanthropy should be a national policy; 
it is not a regional or local problem. ‘The states and private organiza- 
tions should not fear the public policy that would result from a thorough 
public discussion based upon full disclosure. In the Congress, the task 
should be undertaken by the standing committees responsible for tax 
matters. The Congress should recognize the fact that the ends and 
means of philanthropic operations are largely inseparable. The best long- 
run assurance against governmental encroachment is to recognize at the 
outset that knowledge and discussion are the indispensable prerequisites 
to sound public policy formulation, which, in turn, is one of the main 
components of effective and responsible voluntary action in the field of 
philanthropy. 





10H. R. 3234, and H. R. 3253, 85th Cong., Ist Sess. (1957). 























ACCOUNTABILITY OF CHARITABLE TRUSTS 


EvLeanor K, Taytor* 


— 


THE IssuE OF SUPERVISION , 


Over a Century ago Stephen Girard’s bequest to establish a boarding 
school for “poor, male, white orphan children” was upheld by the 
Supreme Court.’ In the intervening years the restrictions of Girard’s 
trust have been challenged several times.2, Now once again his will has 
been contested.* The recent Pennsylvania ‘contest grew out of the 
segregation issue when the City of Philadelphia and the Commonwealth 
joined two negro applicants for admission ‘to Girard .College in petition-. 
ing for a citation on the Board of Directors of City Trusts to show why. 
the applicants should not be admitted. The Pennsylvania court approved 
the refusal, the muagertty opinion maintaining that Girard had the ,right 
to limit his bequest* and that the City of Philadelphia in holding the 
trust was acting only in a fiduciary capacity limited to the same rights as 
any individual or trust company acting as trustee.” Subsequently ‘the 
United States Supreme Court ‘has reversed the Pennsylvania decision, 
upholding the dissenting opinion that the Girard trust is now within the 
orbit of the Fourteenth Amendment and that ‘no testator had the right 
to ask government to do something prohibited by the Constitution.® 

Although the issue of court protection comes in a new guise today, 
the Girard case points up the problems inherent in charitable giving. 
The complications resulting from the divorcing of the ownership of 
property from its use have lain back of the slow acceptance of trust 
enforcement.’ When the law upheld the rights of the donor to ‘create 
a trust and to impose whatever duties he chose to exact and the trustee 
would accept, it made the instrument itself .govern alike the duties of 
the trustee and the rights of the beneficiary.® Its terms must therefore 
clearly designate the beneficiary and specify the duration of the life of 
the trust. Because the law made the trustee answerable to the terms 
of the trust, loyal to the interests of the beneficiary, prudent in his acts 
and decisions, he was permitted to seek instruction from the court and 
be protected from personal liability where he carried out its instructions.® 





* Associate Professor, School of Social Work, University of Iowa. 

1 Vidal v. Girard’s Executors, 43 U. S. (2 How.) 127 (1844). 

2 Changing emphasis in the field of child care led to efforts to break the 
will in the ’30’s. See Bradway, “New Uses of Wealth as Endowment,” 151 Annals 
185 (1930). 

3 Jn re Girard’s Estate, 127 A. 2d 287 (Pa. 1956). , 

41d. at 288. ; 

5 Jd. at 293. 

625 U.S. L. Week 3316 (U.S. Apr. 29, 1957), sub nom. Pennsylvania v. 
Board of Directors of City Trusts. 

7 Holmes, Early English Equity, 1 L. Q. Rev. 162 (1885). ’ 

83 Bogert, Trusts and Trustees, §551. 

93 Scott, Trusts §394 (1939). 
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More importantly, however, for enforcement purposes, the beneficiary 
could lay claim to the benefits of the trust, and his material self-interest 
could be counted upon to provide the motive and energy to make the 
private trust readily enforceable.” 

The privileges granted and the responsibilities exacted in the case 
of the charitable trust differ from those in the case of the private trust. 
Since the donor wishes to give to social uses, his gift must have approval 
as one beneficial to the community, The catalogue of approved objects 
has been an ever expanding one."* What benefits the community may 
seem capable of curious construction when the House of Lords upholds 
oyster dredging as contributing to community well-being or a gift can 
be reported from Olathe, Kansas, providing a Christmas dinner for 
horses, but the courts have been tolerant of minority opinion and eccentric 
views. 

Most of these special purpose funds represent an extension of earlier 
objects that gained approval centuries ago, familiar gifts for the relief 
of poverty, for the furtherance of religion and education. Conflicting 
views as to what constitutes community benefit have been supported. 
Trusts to promote peace by disarmament are equally charitable with 
trusts to prevent war by preparedness. Similarly, the courts do not rule 
against views on the grounds that the majority of the public would 
disagree."* The fact that a theory has few adherents will not in- 
validate its acceptance for purposes of charitable giving. These gifts 
are valid precisely because they are gifts to minority opinion and thought 
worthy of encouragement in a free society. 


The fact that charitable gifts serve social ends has another im- 
portant consequence, The gift must reach beyond the donor or the 
specific individuals who may be helped by it to society as a whole. 


While the courts often talk of individuals who are to get 
charitable benefits as ‘beneficiaries,’ strictly speaking the state 
is the only party having a legal interest in enforcement, and 
the human beings who are favorably affected by the execution 
of the trust are,merely the media through whom the social 
advantages flow to the public. If a trust has as its object the 
care of the poor, those persons who are chosen to secure the 
necessities of life under it are not in reality beneficiaries of the 
trust but only the instrumentalities through which the state re- 
ceives the social advantage of seeing that its citizens do not 
suffer want.'® 





10 2 Scott, Trusts, §200 (1956). 

41 Zollman, American Law of Charities, 126 (1924). By 1833 the 21 ad- 
missible objects enumerated in the Elizabethan Statute had been extended to 46 
purposes. (43 Eliz. c. 4) (1601). 

12 2 Restatement, Trusts, §374 (1935). 

13 Bogert, “Proposed Legislation Regarding State Supervision of Charities,” 
$2 Mich. L. Rev. 633 (1954). For extended discussion see 2A Bogert, Trusts and 
Trustees, §361 (1953). 
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Because the law has attempted to measure the intangibles of social 
gains by testing the disinterestedness of a gift in terms of a benefit to a 
shifting or anonymous group, gifts to these “indefinite beneficiaries” 
escape some of the limits applying to private trusts—they are on-going 
or made “in perpetuity”,’* and usually not subject to the bans on ac- 
cumulations which affect ordinary property holdings.** Recognition of 
the possibility of out-moded trusts likely to result from changing cir- 
cumstances has also modified the ways in which the trust instrument 
governs the duties of the trustees. The court may exercise cy pres 
powers’® to reapply the gift to current objects paralleling the original 
bequest. 

One of the most substantial privileges accorded the charitable gift 
is exemption from taxation."* Such freedom from the ordinary rules of 
giving amounts to an actual subsidy. The value of the gift is augmented 
by indirect giving on the part of the state itself. 

The privileges extended to charity are based on the assumption that 
philanthropy contributes to the state. The rights to be protected are 
social rights and government protects them. Supervision of the charitable 
trust is the responsibility of a state official, usually the attorney general.'* 

The social consequences of charitable giving have made the question 
of accountability a basic one. Tests of the charitable quality of a gift in 
terms of loyalty to the common good are difficult to apply. Back of 
the accumulated law is the basic assumption that no one must profit from 
it. Both the donor’s right to give and the beneficiaries’ right to receive 
are seen as incidental to intangibles of community well-being resulting 
from the gift. Although the courts have been liberal in interpreting 
what is a valid charitable purpose, and have evaded the quicksand of 
trying to make motives in themselves decisive,’® they have been strict in 
differentiating between profit making and charitable activities. The test 
is, of course, most evident in tax exemption. 

The cliche stolen from Brutus’ speech in Julius Caesar is especially 
apppropriate to gifts in perpetuity which though good in one age may 
become the evils of another. Adaption has been made through constant 
expanding of the catalogue of approved purposes and the development 
of the cy pres doctrine for correcting the donor’s mistakes in not out- 
guessing the future.?® But whether focused on the donor at the point 

143 Scott, Trusts, §365 (1939). Note exceptions. 

15 3 id. §401.9 (1939). 

16 2A Bogert, Trusts and Trustees, §431 (1953). 

17 2A id. §361 (1953). 

18 2A id. §411 (1953); 4 Scott, Trusts, §391 (1956). 

194 Scott, Trusts, §348 (1956). As Scott points out regarding the famous 
contest between Binney and Webster the court was not even concerned with the 
question of whether Girard’s motive was to help his neighbors or spite his heirs 
but the use to which his property was to be put. 

20 See Hobhouse, The Dead Hand, 63 (1880); Beveridge, Voluntary Action, 
360 (1948). 

The development of a special device known as the “community trust” has 
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of gift making, the trustee as holder of the gift, or the beneficiary 

through whom social gains are realized, the transfer of private gifts 

to public uses comes under governmental supervision. : 
GOVERNMENTAL HEARINGS AS AN INDEX OF TRENDS_ 


Governmental hearings have been a sounding board for public con- 
cern with the problem of regulation, Although the arguments may he 
distorted somewhat, they are a fair index to the issues which have cap- 
tured attention. In England the Brougham Commission climaxed legis- 
lative reforms dating back to Tudor times.??_ This marathon investiga- 
tion which ran for nineteen years and ended in a thirty-seven volumé 
report, resulted in the Charitable Trust Act in 1853.7 The legislation 
sanctioned the setting up of a separate administrative board, provided for 
reporting measures expected to create a national registry of trusts, and 
semi-judicial powers to modify court machinery in dealing with out- 
moded trusts, Recently, the Nathan Committee”* reviewed the work of 
the Commission and urged changes in the substantive law to allow for.a 
more flexible definition of “charity”,** relaxation of the cy pres. doc- 
trine,?> and administrative changes affecting board reorganization.”® 
Compulsory reporting was also urged.?’ The Committee summed up 
the problem of the multiplicity of small trusts by pointing out that there 
were over 110,000 trusts known to the Commissioners and the Ministry 
of Education of which a fourth were more than a hundred years old 
and a third not valued at more than £25. Some 80,000 were still, tied 
to special purpose funds for the sick and needy, and most of the new 
ones have followed this traditional pattern.?* 

American arguments about contro] have been conditioned by the 
fact that foundations are a comparatively recent development and have 
characteristically taken the corporate form.”® It is the possibility of abuse 





provided a kind a auxiliary antie for balancing the contradictory demands 
of a trust instrument and a purpose no longer regarded as socially useful. In 
selecting a trustee the donor may set up an individual fund or series of funds in 
a given bank or trust company. Furthermore, he may allow discretionary au- 
thority to merge his gifts with those of others in a composite or general fund. 
The community trust attempts to solve three problems often encountered in the 
making of a charitable gift: It anticipates future contingencies. It provides 
responsible financial management. It encourages informed community participa- 
tion. The community trust may be regarded as a device for anticipating some 
of the problems with which regulation is presumed to deal. 

21 Kenny, Endowed Charities, 134 (1880). 

22 16 and 17 Vic., c. 137 (1853). : 

23 Report of the Committee on the Law and Practice Relating to eared 
Trusts, Nathan Committee Report. Cmd. 8710. 
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through the latitude of broadly phrased charter purposes, the hierarchical 
nature of donor dominated boards, and the directive force of conditional 
grants which have preoccupied American investigative groups. Different 
aspects of these problems are evident in the successive hearings. Early 
in the century the Senate Commission on Industrial Relations*® investi- 
gated the foundations as a part of its inquiry into the industrial activities 
of their founders. The carrying over of business methods and philoso- 
phy to philanthropic giving was interpreted as a further extension of the 
control of the big corporations and a dangerous “benevolent absolutism.””*' 
National regulation was advocated through the substitution of public 
social services for private charities and federal chartering limiting 
foundations to a single purpose, putting a ceiling on expenditures, and 
requiring public reporting.*” 

The second series of hearings came during the period surrounding 
World War II. Although again focused on the possible perversion of 
charity by the donor, the investigations into foundation activities in the 
Forties** were notable for their attack on “masqueraders.”** Again re- 
porting and registry measures were urged, but these were emphasized as 
appropriate tax measures* or the extension of existing state machinery 
to help protect the bona fide charitable organization.*® 

The Cox*? and Reece*® hearings reflected the peculiar fears grow- 
ing out of the cold war. Concern with the dangers of Communist in- 
filtration in American life lay back of these investigations of the role of 
the foundation in underwriting education and research and the extent to 
which their funds had been perverted to “un-American and subversive 
activities.” But again the basic question of corporate form came up for 
discussion. The presumption that the foundations had been “taken over” 
by Communists had its origin in the recognition of the nature of relation- 
ships between board and staff and the separation of managerial functions 
from policy making. In another sense the hearings were directed at the 
beneficiaries for the research reports were challenged as propaganda for 
leftist thinking.®® 





30 Industrial Relations S. Doc, No. 415, 64th Cong., Ist Sess. (1916). 

31 Jd, at Vol. VIII, 7664, 7919. 

32 Jd. at Vol. I, 85. 

33 Hearings before Subcommittee on Interstate and Foreign Commerce, 
Closing of Nashua, N. H., Mills, of the Senate, 80th Cong., 2d Sess. (1948). 

34 See Chambers, Charters of Philanthiopies, 6 (1948). 

35 Hearings before Committee on Ways and Means of the House, Pt. V., 77th 
Cong., 2d Sess. vol. 1, rev. 89 (1942). 5 Id. Revenue Code Revision at 3411 (1948). 

36 Report of Special Committee to Study the Laws of This State with Respect 
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As Keele has wisely remarked the significance of governmental 
attitudes toward foundations is best understood in terms of the freedom 
accorded them. 

There could have been imposed upon foundations rigid re- 

strictions as to the method of their creation and their legal 

form; the amount of their permissible assets; their purposes; 

the right of perpetuity; the number and type of trustees, the 

length of time they could serve, the method of their election 

and the amount of their remuneration. There could have been 

imposed supervision by governmental bodies and participation 

in management by governmental officials, which could, and 

almost to a certainty, would have meant actual control by 

government. And lastly, there could have been heavy and 
even ruinous taxation. The nonexistence of such measures is 

as significant in determining the attitude of government as the 

existence of the applicable laws, and, indeed, it is only when 

we view both the positive and the negative aspects of appli- 

cable law that we get the matter in proper perspective.*° 

In this regard the findings of the Rhode Island*’ investigative 
group are important. In contrast to the four national hearings which 
have been focused on the overall role of the foundation in American 
life, these hearings were subordinated to the specific task of reporting 
on the existing law governing trusts. The two recent hearings in 
California*? and New York** have also concerned themselves with 
state machinery. 

StaTE MACHINERY FOR TRust SUPERVISION 


There have been significant changes in state legislation within the 
past decade. To appreciate the full force of this movement the pre- 
vailing machinery for trust enforcement needs to be considered. Al- 
though the testamentary trust is subject to the statutes applying to wills, 
and registry of such gifts is incidental to settling an estate, identifying 
information is scattered about through numerous courts having juris- 
diction. An inter vivos trust may be created by conveyance, deed, or 
declaration of trust. Jts existence may be known only to the parties 
concerned, the donor, the Jawyer drawing up such an agreement, and 
possibly the tax authorities. Under the circumstances challenge to such 
a gift is unlikely. 

Not only may a trust come about without being identified, but 
when its existence is known, there is limited provision for supervision 
over trustees. A majority of jurisdictions require reports from testa- 
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mentary trustees of trusts, others have statutes applying to all trustees, 
but except for those states which have recently adopted trust registries, 
few require systematic reporting by charitable trustees, 

Indiana,** Wisconsin,*® and North Carolina** have comprehensive 
statutes exacting reporting. Yet Indiana officials rely rather on the in- 
formal notification from trustees about proceedings or duplicates sent by 
them of court reports.*7 In North Carolina the clerk of the superior 
court is specifically charged with the responsibility for notifying the 
attorney general of the failure of a trustee to report. Yet inquiry*® 
suggests no action has been brought as a result of the clerk’s notification 
and question as to whether more than a few reports had been filed. In 
Wisconsin action was based on court reports in only two cases.*° The 
comments from this state are particularly revealing because of the 
statute widening the definition of “interested party.” 

Enforcement of Public Trust: 1) An action may be 
brought by the attorney general in the name of the state, upon 

his own information, or upon the complaint of any interested 

party for the enforcement of a public charitable trust. 2) Such 

action may be brought in the name of the state by any 10 or 
more interested parties on their own complaint, when the at- 
torney general refuses to act. 3) The term “interested party” 
herein shall comprise a donor to the trust or a member or 
prospective member of the class for the benefit of which the 
trust was established.” 
This legislation is reminiscent of the English legislation which attempts 
to encourage bringing information regarding trust abuses to the attention 
of authorities. Yet reliance on such devices seems to have been un- 
realistic. Not only is the beneficiary likely to be ignorant of his presumed 
benefits, but the involvements of such participation are formidable.” 

Although the conscientious trustee may follow through on his pre- 
sumed duty, the evidence suggests that this is exceptional. A review of 
Iowa court records in a populous county seems typical, not only in the 
discovery that only one trustee had filed reports within the period ex- 
tending over the last decade but in the clerk’s attitude that this particular 
trustee, a well known legal figure in the state, was being scrupulously in 
character. Even the scrupulous trustee might be expected to overlook a 
duty not made explicit. The frustrations of investigative groups trying 
to get the simplest facts of identification about charitable organizations 
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are a matter of record. The Cox Committee could not arrive at any 
accurate figures about the numbers of foundations or their assets, and 
the resulting recommended bill urged compulsory reporting.** The re- 
cent New York Joint Legislative Committee declared in its report: 
The sparcity of the data on the activities of organized charity 
tends to make this field a playground for the unscrupulous. 
The Committee uncovered several instances where persons 
with known criminal and racketeering records moved into the 
business because there was no supervision.” 
Although directed at fund raising groups the findings of the Joint Com- 
mittee suggest even more strongly the lack of supervision over trustees 
who hold funds. The boiler room operator may succeed in mulcting 
the public, but his methods have a way of uncovering him. The un- 
authorized use of the names of presumed sponsors and the annoyance 
of those solicited helped to stimulate the probe. When Bing Crosby’s 
and President Eisenhower’s names are used without permission, the 
organization comes to light. Perhaps the most revealing fact about the 
inquiry was pointed up in the Committee’s confession that it was easier 
to prepare the questionnaire than to locate all agencies and organizations 
to which they should be sent. Of the 900 names assembled, the Com- 
mittee admitted that it had no way of knowing what percentage of 
organizations was actually covered.™ 
The extension of court powers through “visitation” has often been 
regarded as providing for supervision.” ‘Traditionally the right was 
presumed to be lodged in the donor as a condition of giving. But this 
right of the donor which passed from him to his heirs or might be 
assigned to a board of visitors is infrequently used in America. Such 
active supervision is uncongenial to a court system which keeps adminis- 
trative and judicial functions separated. Although analogous powers 
have been granted boards over charitable institutions, these are char- 
acteristically legislative grants to public officials charged with responsi- 
bility over service programs. As Bogert has pointed out, the cases on 
visitation are almost all concerned with absolute gifts to corporations 
or gifts to corporations’ in trust and though there is some authority for 
such powers with regard to private trustees for charity, the exact status 
of the doctrine is not perfectly clear in modern American law.™ 
Perhaps the most important and subtle powers of the court in pro- 
tecting charitable gifts is through the application of cy pres.°’ When the 
donor’s particular purpose seems impractical or impossible to carry out, 
the court may redirect the gift and save it from being lost. Although 
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American philanthropy has not suffered from the problem of outmoded 
trusts in the same measure as has been the case in England, the sheer 
passage of time may result in defeating a gift. There continues to be 
some resistance to the application of the doctrine, but judicial and legis- 
lative acceptance has paralleled the growth of private philanthropy.™ 
In the more complex area of “general charitable intent” Pennsylvania 
has attempted to solve the problem by a statute expressly abolishing the 
distinction between “general” and “particular” intent.*® It should be 
remembered, however, that cy pres is only applied when other remedies 
fail.’ Furthermore, the steps by which the cy pres application comes 
before the court are in themselves controlling and in this regard the role 
of the attorney general is indispensable. 

Investigations incidental to the establishment of trust registries in 
Rhode Island®™ and New Hampshire™ and discussion and reports pre- 
ceeding the recent changes that have resulted in comparable legislation 
in Ohio, South Carolina, and California reveal the difficulties under 
which the attorney general labors in trying to carry out his duties. Action 
taken at the national association in urging remedial legislation and the 
adoption by the Commissioners on Uniform. State Laws and the 
American Bar Association of a uniform act™ indicate a new trend. 

The opinions of the officials themselves are of special interest be- 
cause of their direct involvement in administration. In a follow up of 
an earlier questionnaire™ the writer learned that legislative proposals 
have been under consideration in ten states. In 1956 the uniform act 
was proposed in Arizona but not voted out of committee. Two bills 
were introduced in Indiana but failed of passage as did the ones in 
Wyoming, Washington, Texas, and Pennsylvania. Efforts to introduce 
the uniform act in Michigan two years ago met with such opposition 
that no new attempts are likely soon. New Jersey has been reviewing 
the matter, especially in view of the experience of the attorney general 
in discovering trusts years after their creation. Oregon has legislation 
under consideration, but matters are only at the discussion stage as is the 
situation in Kentucky and Nebraska. An Illinois commission is now 
working on the matter. In those states where no legislative action is 
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